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References in wiamiaian type are to Notes; in plain type to REcENT C.sEs; and 


in italicized type to ARTICLES. 


A 


ADMIRALTY. 
See also Maritime Liens. 
Torts: Damages recoverable by one 
of two vessels at fault from the 


other: full damages. 264 

Recognition of state law as to lia- 

bility of county. 751 
ADOPTION. 


See Descent and Distribution. 


ADVERSE POSSESSION. 

Subject matter and extent of ad- 
verse possession: Dedication 

by adverse possession. 85 
Minerals: acts necessary to con- 
stitute adverse possession. 555 
What constitutes: Possession under 
unrecorded deed. 762 


AGENCY. 

Particular classes of agents: see Cor- 
porations, Insurance, Municipal 
Corporations. 

Nature and incidents of relation: 
Knowledge of agent: when im- 


for fraud of agent committed for 
benefit of agent. 449 
Slander by agent. 175 
Principal’s liability for acts of in- 
dependent contractor: Land- 
owner’s liability for negligent 
blasting. 650 
Agent’s liability to third parties: 


Nonfeasance of agent as basis of 


liability. 174 
Parties to writings: parol evidence 
to exonerate agent. 650 


Personal liability of agent of cor- 
poration for ultra vires transac- 
tion. 542, 550 

Ratification of unauthorized con- 
tracts: Contract of insurance 
ratified after occurrence of loss. 


264 

ASSAULT. 
Civil liability: Physician’s liability 
for operation without patient’s 
consent. gt 


puted to a corporation. 237-252 ASSIGNMENTS 


When imputable to principal. 547 
Knowledge of = whether 
imputed to a agent 
Principal’s liab ty to third Ps 
sons in torts: Fraud: liability 


B 


BAILMENT. 
See Carriers; Trover and Conversion. 
Nature of bailments: Liability of 
restaurant keeper for guests’ 
overcoats. 751 
Bailor and bailee: Limitation of 
liability ponening a term of con- 
tract. 651 
Act of 1898 and 
ments: 
47 a (2) 1910. 82 
63 (a) 4. 264 


Of right of entry, see Deeds. 


652| ASSUMPSIT. 


Action based on waiver of tort, see 


under Quasi-Contracts. 
67 f. 752 
70 a. 364 


: Assignment of expectancy 
not affected by discharge. 174 
Debts not affected: alimony. 752 


Liens, dissolution of: Liens obtained 
within four months valid except 
as against trustee, and merely 
voidable as to him. 752 


Preference: Insurance from property 
preferentially mortgaged, as a 
preference. 362, 365 


| 
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to trustee: Per- 

ishable goods: purchaser after ad- 

judication protected. 364 

Property conveyed under deeds 

which are void as to creditors 
cannot be recovered by —, 

2 


Provable claims: Claim against 
bankrupt indorser of note matur- 
ing after filing of petition: effect 
of partial payment at maturity 
by maker. 264 

Dividends informally declared. 370 
Executory contracts for sale of 
goods to be performed after the 
adjudication. 72, 92 


BANKS AND BANKING. 
Deposits: Clearing house: effect of 
payment through. 265 
Joint creditors: right of survivor. 547 
BILLS AND NOTES. 
See Judgments; Pledges. 


C 


instruments law: 

493-494 
494-500 
30. 652 
40. 500-502 
30. 502 
52. 652 
53- 590 
58. 502-506 
64. 588-589 
70. 589-590 
71. 590-591 
85. 592 
119. 593-596 
120. 594-596 
366 
120. 366 
121. 504-505 
137. 596-599 
185. 591 

CANCELLATION. 

Insurance policy: Cancellation for 

breach of warranty. 366 
CARRIERS. 

See also Interstate Commerce’ Rail- 
roads; Sales. 

Control and regulation: With- 


drawal from public service. 659 


Federal regulation: Validity of pro- 


186. 591, 
187. 365 
188. 365 
192. 366 


Formal requisites: Certainty in 
amount: “ currency ” and “ cur- 
rent funds. ” 493-494 

Indorsement: Right of subsequent 
holder to restrain negotiability of 
instrument indorsed in blank by 
payee. 500-501 

Anomalous indorser: Liability at 
common law, and under Negoti- 
able Instruments Law. 588-589 

Overdue paper: Transfer after ma- 
turity: liability of accommodation 
party. 494-500 

Purchasers for value without no- 
tice: Application to doctrine of 
Price v. Neal. 634, 651 

Corporation’s knowledge as notice 
to officers. 652 
Payee as purchaser for value. 652 
of Price v. Neal: Relation 

to the doctrine of purchaser’ for 
value without notice. 634, 651 

Payment and discharge: Suit 
against maker by indorsee who 
has recovered in full from indorser 
but who retained the paper. 449 

Checks: Certified checks: maker not 
discharged when certified at his 
instance. 365 

—— maker discharged when certi- 
fied at instance of holder. 365 
Failure to present check excusing 
drawer. 599-600 

Statutes: Negotiable Instruments 
Law: effect on set-off of accommo- 
dated payee of promissory note 


against insolvent bank. 366 
—— necessary amendments. 493- 
506; 588-600 


vision that pipe lines be com- 
mon carriers. 631, 655 
State regulation: Constitutionality 
of statute providing reduced 
rates for militia. 360, 367 
Constitutionality of statute re- 
quiring policemen to be carried 
free on trolley cars. 360, 367 


Custody and control of goods: 
When a carrier becomes a ware- 
houseman. 
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Connecting lines: Connecting car- 
rier: presumption as to lost 
goods. 653 

—— rights and duties of connecting 
carrier in regard to original con- 
signor. 653 

Initial carrier: what constitutes as- 
sumption of liability for delivery 
of goods at destination. 653 


Discrimination and overcharge: 
Discrimination resulting in finan- 
cial benefit to state: whether 
justified. 360, 367 

Extension of credit to some but 
not all shippers constitutes dis- 
crimination. 82 


Limitation on liability: Agreed 
valuation: effect of deviation on 
contract for. 752 

Effect of Carmack amendment on 
state’s power over contracts limit- 
ing liability. 456 

Negligence: when contract of ex- 
emption for, is valid. 742, 762 

Loss or injury to goods: Effect of 
deviation in contract for agreed 
valuation. 752 


CHECKS. 
See under Bills and Notes. 


CIVIL LAW. 
See Roman Law. 
Personal rights of indefinite character: 
artist’s rights in picture. 654 


CONFLICT OF LAWS. 


See Domicile; Taxation. 


Extent of governmental powers: 
Extraterritorial effect of personal 
statutes. » 548 

Recognition of foreign judgments: 
Merger of foreign judgment. 375 

Reversal of judgment as defense to 
a foreign judgment based on the 
reversed judgment. 437, 450 

Recognition of foreign penal laws: 
Enforcement of individual lia- 
bility of directors. 172, 175 

Penal statutes: what laws are to be 
regarded as such. 172, 175 


Jurisdiction of courts: personal 
jurisdiction: Allowing foreigners 

to sue. 288 
Enjoining person within territory 
from prosecuting a pending suit 

in a foreign jurisdiction. 347, 374 
Jurisdiction of court of equity. 


292-206 
Jurisdiction over foreigners: at com- 
mon law. 283-301 


Jurisdiction over foreigners: com- 
mon law of Europe. 195-206 
—right of foreigner to sue. 


196-197 
——suit against a foreigner. 
197-206 
—— foreign corporations. 206 
- —— European law. 193-211 
—— law of France. 207-211 
—right of foreigner to sue. 
207-209 

—— suit against a foreigner. 
209-211 
— Roman law. 195 


Jurisdiction over persons not actu- 
ally present: in general. 296-301 
—— by consent. 297-301 
—— if property within jurisdiction. 
297 
—— if cause of action arose within 
territory. 296-297 
— domicile. 2 
Presence within jurisdiction. 


284-2096 
Proceeding on a foreign cause of 
action. 289-292 


Service on foreign corporation which 
has ceased to do business in the 
state. 749, 756 


Jurisdiction for divorce: Decree at 
matrimonial domicile entitled to 
full faith and credit. 449 
Separate domicile of wife. 447, 450 


Remedies: right of action: Pro- 
ceeding in one state on cause of 
action arising in another. 289-292 


Marriage: Capacity of parties de- 
termined bv iaw of place of cele- 
bration. 536, 548 
Foreign marriage in spite of divorce 
forbidding re-marriage. 636, 548 
Nullification: what court can decree. 
253, 265 

Rights in property: Law of forum 


governing maritime lien acquired 
in foreign port. 1 377 


Effect and performance of con- 
tracts: Foreign contract that 
looks only to insurance fund for 
compensation for injury caused 
by negligence of master: available 
as defense to tort in jurisdiction. 


4 
Assignment of Contracts: OR 
ment of instrument, non-negoti- 
able at place of contracting, at a 
place where such instruments are 
negotiable. 753 
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CONSIDERATION. 

Theories of consideration: Nature 

of consideration: in general. 
429-436 
Whether it must be preseatly ex- 
changed or may be given subse- 
quently. 429-432 
Whether the consideration in a 
bilateral contract is the counter 
promise or performance of such 


promise. 433-435 
CONSPIRACY. 
Criminal liability: Trial allowed 


where overt act committed. 83 


CONSTITUTIONAL LAW. 

See also Contempt; Criminal Law (For- 
mer Jeopardy); Elections ; Eminent 
Domain; Federal Courts ; Impeach- 
ment; Interstate Commerce; Police 
Power; Taxation. 

Construction, operation, and en- 
forcement of constitutions: 
see also under sub-head Due Pro- 
cess of Law. 

Fourteenth Amendment: judicial 
construction of, in general. 1-41 
—— definition of “ liberty.” 9-13 
—— definition of “ property.” 
13-18 
—— “person” construed to in- 
clude corporation. 0 
—— what is “ action by states.” 


2-6 
—— what is “equal protection of 
the laws.” 29-41 


Separation of powers: Doctrine in 
American form of government: 


in general. 744, 753 
Administrative appointment of ju- 
dicial officers. 744, 753 


Powers of the judiciary: Advisory 
opinions: obligation of courts to 


give same. 655 
The Constitution and the courts. 
507-530 


Powers of legislature: Power to 
regulate punishment for con- 
tempt of court created by Consti- 
tution. 265 

Validity of statute effective on pas- 
sage of constitutional amend- 
ment. 549 

Delegation of Powers: Taxing power: 
delegation of to directors of school 
district appointed by the courts 
held valid. 257, 266 

Implied Powers: Power of Congress 
to enact incorporation laws and 
to regulate corporations. 667-683 


Impairment of the obligation of 
contracts: Remedy: change of, 
incorporated in the 

368 

Ri ht of purchaser at mortgage 
oreclosure sale to raise the ques- 
tion. 548 


Trial by jury: Validity of statute 
allowing change of venue on ap- 
— of prosecutor. 754 

Where trial court wrongly did not 
direct verdict for defendant, the 
appellate court has power only 
to direct a new trial, under 
Seventh Amendment. 732-737, 


738, 754 
Due process of law: Judicial defini- 
tion of, in general. 18-29 


Deprivation of property where 
nancial benefit to state. 
Limiting _ - to which property 
may be p 367 
Pipe-line to Interstate 
Commerce Act. 631, 655 


Personal rights: Martial law: doc- 
trine of public necessity. 636, 655 
Enforcement of judgments: Di- 


vorce decrees. 449 


Personal rights: civil, political, 
and religious: Basis of military 


jurisdiction. 636, 655 
Cruel and unusual punishment. 
163, 17 


“Liberty,” “property,” and “ equa 
rotection of the laws” as used 
in the Fourteenth Amendment, 
definition of. 9-18, 29-41 
Liberty to contract: employer’s 
right to require employee not to 
remain in trade union. 83 
Liberty to contract: prohibition of 
discrimination between different 
communities to injure competi- 


tion. 
Power of court to review action of 
military authority. 636, 655 


Religious liberty: compulsory fee to 
support Christian association in 
state college. 45° 

Right to vote: right of negroes to 
suffrage: in general. 42-63 

— right of negroes to suffrage: 
grandfather clauses. 43-59 

right of negroes to suffrage: 
remedy if “‘ grandfather clauses ” 
unconstitutional. 59-63 

Self-incrimination: compulsory state- 
ments out of court. 93 
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Privileges, immunities, and class 
legislation: Regulation of trades: 
prohibiting discrimination 
tween different communities to 
injure competitors. 369 

CONTEMPT. 

Punishment for contempt: Legis- 
lature: power to regulate punish- 
ment for contempt of a court 


created by constitution. 265 
CONTRACTS. 
See also Bailments; Consideration; 


Constitutional Law; Damages; II- 
legal Contracts; Offer and Accept- 
ance; Quasi-Contracts. 
Defenses: Effect of receivership of 
corporation on its executory con- 
tracts. 92 
Remedies for breach of contract: 
Successive actions by correspond- 
ence school for installments as 
they came due after repudiation 
by pupil. 83 
CONTRIBUTORY NEGLIGENCE. 
In general: Duty to look before cross- 
ing street. 93 
** Last clear chance ’”’ doctrine. 369 
CORPORATIONS. 
See also Municipal Corporation; Pub- 
lic Service Companies; Taxation. 
Nature of corporation: Notice: 
, whether corporation can have 
notice. 237-239 
Citizenship and domicile of cor- 
poration: Conclusiveness of state- 
ment of location in charter. 266 


Charters: Constructive notice of char- 
ter in ulira vires transactions. 


540, 550 

Capital, stock, and dividends: Ap- 
of stock dividends 
tween life tenant and remain- 
derman. TT, 89 
Dividends: preferred stockholder’ s 
right to share in stock dividends. 

75, 84, 656 

Dividends: right of stockholder to 
recover dividends informally de- 


clared. 370 
Shares without nominal or par 
value. 720-731 
Situs of stock at domicile of cor- 
poration. 754 


. Corporate powers and their exer- 
cise: Materiality of notice to cor- 
ration when officer acting in its 

beh half has no personal knowledge 

of the matter in question. 246-252 


Notice: how a corporation can. re- 
ceive notice. 239-246 


Ultra vires contracts: rights and 
liabilities of parties: Construc- 
tive notice of charter. 540, 550 

Personal liability of agent. 542, 550 


Directors and other officers: Agent: 
personal liability for ulira vires 


transaction. 542, sso 
Interlocking directorates: in general. 
467-492 


—— common-law remedies. 471-480 
—— proposed statutory remedies. 
480-488 
—— whether Sherman anti-trust 
law is applicable. 488-490 
Liability of directors to corporation 
for torts committed in its name 
for their personal ends. 267 
Liability of directors: Liability to 
stockholders for excessive salaries 
paid to themselves and other 
employees. 451 
Private interest of director: effect on 
contracts of corporation. 472-477 
Remedies against directors: account- 
ability for profits from contracts 
of corporation in which they had a 
private interest. 477-479 


, Stockholders: rights incident to 
membership: Minority stock- 
holders: right to restrain transfer 
of control of stock from one com- 
petitor to another. 549 

Right of preémption of  gegee 
stockholder. » 84, 656 

Stockholders: individual liability 
to corporation and creditors: 
Full payment of shares: liability 
of innocent purchdser of unpaid 
stock. 640, sso 


Torts and crimes: Tort action 
against corporation: slander by 
agent. 175 


COURTS. 

See Federal Courts; Impeachment; Ju- 
risdiction of Courts, see Conflict 
of Laws. 

Administration of justice in the mod- 
ern city. 302-328 

The Constitution and the courts. 

507-530 

Advisory opinions: obligation of courts 
to give same. 655 

Difficulties involved in meeting pres- 
ent day problems of administra- 
tion oi justice in the American 

city. 324-328 
Problems of the administration of 
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justice in an American city to- 
day. 310-324 
A proposed method of dealing with 
“ social legislation.” 525-530 
The so-called “ recall of judicial 
decisions’’: in general. 508-525 
Unsuitability of present judicial 
organization to modern needs. 
302-328 
COVENANTS OF TITLE. 
Covenant against incumbrances: 
Former recovery not a bar to. 
subsequent one. 176 
Covenant of warranty: measure of: 


CRIMINAL LAW. : 
Particular crimes, see Conspiracy; 
False Pretenses; Larceny. 
Attempt: Jurisdiction. 452 
Statutory offenses: Divisibility of 
offense: practice of medicine with- 
out license. 370 
Liability of agent of purchaser in 
illegal liquor sale. 550° 
Specific intent: Assault with intent 
to kill. 452 
Former jeopardy: Severer punish- 
ment for habitual criminals. 84 
Jurisdiction: Trial of conspiracy al- 
lowed where overt act committed. 
83 


warrantor’s liability: to sub- 
grantee. 755: 
DAMAGES. 


In admiralty, see Admiralty; see also 
Death by Wrongful Act; Eminent 


Domain. 
Measure of damages: Covenant of 
warranty: limited to amount 


paid by original grantee. 755 
Infringement of easement, whether 
recovery for injury to other than 
dominant tenement. go 
Probate clause in insurance policy: 
apportionment of recovery when 
both compound and specific poli- 
cies. ’ 
Exemplary damages: Evidence of 
defendant’s wealth. 270 
Mitigation: Right of converter to 
return goods. 764 
DEATH BY WRONGFUL ACT. 
in statutory action: 
Nature of damages recoverable: 
loss of care and advice of hus- 
band. 551 
DEDICATION. 
See also Eminent Domain. 


Essential elements of dedication: 
Acceptance by adverse posses- 


sion. 85 
DEEDS. 
See also Parol Evidence Rule. 
Delivery, acknowledgment, and 


acceptance: Delivery in escrow: 
in general. 565-587 
—— to thira person to be delivered 
on performance of contractual 
obligation by grantee. 567-575 


—— to third person to be delivered 
on grantor’s death. 575-582 
—— to third person to be delivered 
on happening of contingency. 
582-587 
Attestation: Statute requiring attes- 
tation: whether attestation of 
acknowledgment is sufficient. 267 
Construction and operation in 
general: Warranty deed of tim- 
ber: whether fee passes. 453 
Conditions: Assignment of right of 
entry to co-heir. 176 
DESCENT AND DISTRIBUTION. 
See also Executors and Administrators. 
Right of father to inherit from son 
adopted by another. 546 


| DIRECTORS. 


See Corporations. 


DIVORCE. 
See Conflict of Laws; Domicile. Judg- 
ments as being entitled to full 
faith and credit, see Constitutional 


Law (Enforcement of Judgments). . 


In general: Distinguished from nulli- 
fication. 253, 265 
Alimony: Modification of decree 
which adopted terms of agree- 
ment between parties. 441, 453 
Power to modify award in gross. 551 


DOMICILE. 
See also Conflict of Laws. 
Domicile of corporations: conclu- 
siveness of statement of location 
in charter. 266 
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Domicile of persons non sui juris: 
capacity to change. 268 
Husband and wife: possibility of 
separate domicile. 447, 450 


DURESS. 
See also Quasi-contracts. 
The nature and effect of duress. 
265, 268 


E 


EASEMENTS. 
Nature and classes of easement: 
Right to maintain a nuisance. 460 

EJECTMENT. 


Railroad building on land: effect of 


knowledge of owner. 184 
ELECTION. 
See Equitable Election. 
ELECTION OF REMEDIES. 
A criticism of the doctrine. 707-719 
Origin of the doctrine. 715-719 


The conflict in decisions applying the 
rule. 711-71 

Inconsistency of the wit. 
other rules of law. 7II 

The inequitable operation of the rule. 


709-711 

The principles on which the doctrine 

depends. - 708-709 
ELECTIONS. 


Eligibility of judge for nomination to 
office beginning after his term. 


269 
Right to appear on ballot under party 


name: in general. 51, 371 
—— whether political or judicial ques- 
tion. 51, 371 


Right to appear on ballot under party 
name: when nomination made by 
351, 371 


What property may be taken: City 
taking property of which it was 

the grantor. 177 
Property already dedicated to sake. 
lic use. 177 
Compensation: Effect of cane of 
user. 453 
Rights given against the fund. 453 
Mortgagee’s claim on fund paid into 
court. 453 

EQUITABLE CHARGES. 


See under Trusts. 


EQUITABLE CONVERSION. 
Effect of option to purchase land. 


747, 763 
EQUITABLE ELECTION. 
Taking under will in one state bars 
claiming against it in another. 
177 


EQUITY. 

See also Foreign Corporations; Injunc- 

tion; Specific Performance. 
Jurisdiction: In general. 292-206 
Action by municipality against tax 
collector for taxes collected. 552 
Injunction by municipal corpora- 
tion against public nuisance. 371 
Injunction to restrain suit in foreign 
jurisdiction. 7, 374 
Penal ordinance: whether can en- 
join enforcement. 454 
Power to decree positive acts abroad. 
292-296 
Substantial performance of con- 
ditions precedent in insurance 
policy. 271 
ure: Operation of re- 
— equity procedure in Eng- 


n 99-107 
ESTOPPEL. 
Estoppel in pais: Failure to act. 
349, 372 
EVIDENCE. 


See also Admissions; Constitutional 
Law; Damages; Parol Evidence 
Rule; Presumption; Witnesses. 


General principles and rules of 
exclusion: Exemplary damages: 


evidence of defendant’s wealth. 


270 
Hearsay: in general: General discus- 
sion of rule. 146-153 
What facts can be excluded by the 
hearsay rule. 148-149 
What is a hearsay use of a state- 


ment. 149-153 

Dying Declarations: Personal knowl- 
edge by deceased of facts — 

5 

Declarations conce matters 

of public or general interest: 


Private boundaries: admissibility 
of declarations of deceased former 
owner as proof. 372 
Private boundaries: requirement 
that declarant must have duty 
or interest to obtain accurate 
information. 372 


| 
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Declarations against interest: 
Whether confession of crime is 
sufficient. 755 

Declarations in course of duty: 
Entries made by person other 
than original observer. 85 

Deciarations concerning 
feelings, or bodily conditions: 
Intention: declarations as excep- 
tion to the hearsay rule: general 
discussion. 146-160 

Res geste: Violation of rules of rail- 
way company as evidence of 
negligence. 552 

Opinion evidence: expert testi- 
mony: learned treatises. 642, 656 

Handwriting: comparison of hand- 
writing in general. 167, 178 
Non-expert testimony: comparison 
of lost disputed writings with 

genuine writings in court. 
167, 178 

Similar facts and occurrences: 
Crimes other than one in 

5 


Real evidence: Physical examination 
of plaintiff in personal injury suit. 
269 
Documents: Ancient documents as 
evidence of facts stated therein. 
644, 552 
Ancient document as self-proving. 
644, 552 
EXECUTORS AND ADMINISTRA- 
TORS. 


Administration: Appointment of 
debtor as executor as completing 
an intended release of debt. 

445, 455 

Appointment of intended donee as 
executor as completing gift. 445 
Title: Estate by implication in realty. 
382 

Rights, powers, and duties: Statute 
of limitations: right of executor 
to plead to his personal debt to the 


F 


FALSE PRETENSES. 
Distinction between false pretenses 
and larceny by trick. 375 

FEDERAL COURTS. 

See also Impeachment. 
Jurisdiction: Enjoining proceedings 
in state courts. 270 
Jurisdiction based on nature of 
subject matter: Laches as a 
federal question. 86 
Relation of state and federal 
courts: Enjoining action in state 


court. 270 
FEDERAL EMPLOYERS’ LIABIL- 
ITY ACTS. 


See under Interstate Commerce (Con- 
trol by Congress). 


FENCES. 


Fencing statutes: civil liability of 
railroad, under, for lost cattle. 
531, 559 


estate. 269 
EXEMPLARY DAMAGES. 
See under Damages. 
FIXTURES. 

Agreement to treat fixtures as per- 
sonalty: effect as to bond fide 
purchaser of land 657 

Trade fixtures. 372 

What fixtures are removable. 372 


FOREIGN CORPORATIONS. 

See under Conflict of Laws; Corpora- 
tions, Taxation. 

Internal management: jurisdiction of 

equity to interfere. 451 

Mandamus to compel inspection of 

ks. 451 

Service of process: when corporation 


has ceased to do business in the 
state. 749, 756 
FRAUD. 
See Agency. 


FRAUDULENT CONVEYANCES. 
See also Bankruptcy. 
Rights of parties to the convey- 
ance: Insurance as a fraudulent 
conveyance. 


G 


GARNISHMENT. 
Persons subject to garnishment: 


Insurance company: distinction 


between indemnity insurance and 
insurance against liability. 973 
Insurance policy: distinction 


| 

| | 

| 
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tween indemnity insurance and 
insurance against liability. 373 
GIFTS. 


Gifts inter vivos: Delivery of bill 
sale sufficient. 


HARVARD LAW REVIEW. 


[VoL. XXVI. 
plain type to RECENT CasEs; and in italicised type 


Effect of appointment of donee of 
incompleted gift by executor. 445 
Gifts causa mortis: Valid as against 
husband’s rights under distribu- 

_ tion statute. 86 


H 


WRITING. 
See under Evidence (Opinion Evidence). 
HEARSAY EVIDENCE. 
See under Evidence. 


HIGHWAYS. 
See also Dedication. 
Establishment: Pecuniary interest 


of commissioner renders resolu- 
tion for establishment voidable. 


87 
HISTORY OF LAW. 
See also Courts; Judges. 


Property: Causes which shaped the 
Statute of Uses. 108-127 


Miscellaneous: Date and authorship 
of the Statute of Frauds. 329-346 
History of judicial organization in 


America. 302-310 
Origin of doctrine of election of 
remedies. 715-719), 


HUSBAND AND WIFE. 
See also Conflict of Laws; Domicile; 


ILLEGAL CONTRACTS. 


Ulira vires contracts, see Corporations. 


Contracts collaterally related to 
something illegal: Recovery of 
— of illegal transaction in 

ands of agent. 

Contracts against public 
Detective bureau’s compensa- 
tion depending upon success. 553 

Exempting railway for loss by fire 
’ due to railroad’s negligence. 
742, 762 
Exemptions from liability for negli- 
gence: in general. 742, 762 
Ousting courts of jurisdiction: 
agreement to submit to tribunals 
of mutual benefit society. 178 


Effect of ae: Recovery by 
parties to 
general. 


illegal contracts: in 
738, 756 


Marriage; Witnesses (Competency 
as to particular Matters). 

' Rights of husband against wife 
and in her property: Gift causa 
mortis valid as against husband’s 
rights under distribution —. 


Rights and liabilities of husband 
as to third parties: Action for 
physical illness of wife caused by 
publication of libelous words. 87 


Rights and liabilities of wife as to 
third parties: Action by wife for 
loss of companionship caused by 
negligent injury to husband. 

74, 88 

Recovery by wife for loss of com- 
caused by selling 
opium to husband. 74, 88 . 

Contracts between husband and 
wife: Separation agreements: ef- 
fect of adultery of wife upon her 
rights under separation agree- 
ments. 553 


Recovery of proceeds in hands of 
agent. 374 
Scope of maxim “in pari delicto 

melior est conditio possidentis.” 
738, 756 


374| IMPEACHMENT. 


A monograph on the impeachment of 
the federal judiciary. 684-706 

American cases. 699-705 

The lex parliamentaria of England. 


685-687 
Provisions of the federal Constitation. 
687-699 

INFANTS. 


Contracts and conveyances. Neces- 
saries, liability on executory con- 
tract for. 455 

Actions for injuries to infants: 
Employing child under the age 
allowed by child-labor statute: 
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liability for personal injuries if 
child obtained ae by 
misrepresentation of age. 


646, 660 

Unborn children: Rights of unborn 

children in law of torts. 638, 657 
INHERITANCE TAX. 


See Taxation (Particular forms of 
taxation). 


INJUNCTIONS. 

Nature and scope of remedy: Mu- 
nicipal corporation: right to in- 
junction to restrain public nui- 
sance. 371 

Acts restrained: Infringement of 
patent by public officers. 88 

Interference with abutter’s right of 


free access. 179 
Restraining suits in a foreign juris- 
diction. 7, 374 


Submission to popular vote of 
constitutional amendment which 
lacked required number of votes 


in legislature. 455 
Sherman Anti-Trust Act: right o 
private party to sue. 179 


INSANE PERSONS. 


See Domicile. 


INSURANCE. 

See also Garnishment. 

Nature and incidents of insurance 
contracts: Ratification of un- 
authorized insurance contract by 
insured after loss. 264 

Insurable interest: Persons having 
insurable interest: sister in life of 
brother. 756 

Rights of beneficiary: Change of 
beneficiaries: when change is 
considered complete. 271 

Amount of recovery: Pro rata 
clause: operation when both com- 
pound and specific policies. 80, 88 

Mutual benefit Insurance: Right 
to amend by-laws to detriment of 
member. 180 

Validity of agreement to submit to 
tribunals of society. 178 


INTERNATIONAL LAW. 
In general: Arbitration of justiciable 
disputes. 416-428 


“ Justiciable ”: theoretical and prac- | 


tical justification for use of word 
in arbitration treaties. 416-428 
Treaties: Arbitration of justiciable 
disputes. 416-428 
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INTERSTATE COMMERCE. 

See also Railroads; Restraint of Trade; 
Taxation. 

What constitutes interstate com- 

merce: Effect of intent of person 

to whom goods are shipped. 554 

Termini within one state of route 

partly within another. 457 


Control by Congress: Conflict be- 
tween federal and state police reg- 
ulations: safety appliance acts. 

757 
Effect of Carmack amendment on 
contracts limiting liability of car- 
riers. 456 
Employer’s liability for death under 
federal act; state statute as gov- ° 
erning distribution of damages 
recovered. 374 
Federal Employer’s Liability Acts: 
Act of 1908; employees protected 
by act. 354, 374 
National control and regulation of 
state corporations. 679-683 
Power to confer on corporations 
special rights or franchises. 
673-675 
Power to enact incorporation laws. 
667-671 
Power to incorporate trading com- 
panies. ‘ 671-673 
Requirement that interstate pipe 
lines be common carriers held 
unconstitutional. 631, 655 
Webb Act allowing prevention of 
shipment of liquor into prohibited 
territory. 533, 554 
- White Slave Act. 657 
Wilson Act: applicability to foreign 
shipments of liquor. 633, 554 

Control by states: Conflict between 

federal and state police regula- 


tions: pure food laws. 757. 
—— safety appliance acts. 757 
Convict-made goods: statute re- 


quiring that they be labelled un- 
constitutional. 78, 88 
Power to legislate concerning na- 
tional corporations. 677 
Railroad regulation: effect of Car- 
mack amendment on contracts 
limiting liability of carrier. 456 
Reservation by state of right to 
interstate rates as condition of 
incorporation or lease. 539, 554 
Separate accommodations for races 


in interstate trains. 456 
Taxation: in general. 358, 375 
—— goodsin transit. 368, 375, 658 


—— national corporations. 678-679 
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Interstate commerce commission: | INTOXICATING LIQUORS. 


Power to order equalization of 
intrastate rates with interstate 
rates. 757 


Legislation: Webb Act allowing pre- 
vention of shipment of liquor into 
prohibited territory. 533, 554 

Wilson Act: applicability to foreign 
commerce. 633, 554 


J 


JOINT TENANCY. 
See Banks and Banking (Deposits). 


JOINT WRONGDOERS. 
Release of one reserving rights against 


others. 185 
Release of one not liable for the tort. 
658 

JUDGES. 


See also Courts; Impeachment. 

The county judge and the administra- 
tion of justice in the American 
city. 325-327 

Eligibility during term for nomination 
to office beginning after his term. 

269 

Impeachment of the federal judiciary: 

history, scope, and decisions. 


684-706 
JUDGMENT. 
See also Res Judicata. 


Collateral attack: merger of foreign 
judgments. 375 
Foreign judgments: Constitutional 
protection of divorce decrees. 449 
. Merger of foreign judgment. 375 
Reversal of judgment as defense to 
judgment based on the reversed 
judgment. 437, 450 
Satisfaction: Assignment to maker 
of note of judgment against in- 
dorser. 458 
JURISDICTION. 
See Conflict of Laws; Equity; Federal 
Courts. 
JURISPRUDENCE. 
See Roman Law. 
JURY. 
Waiver of trial by jury: consent to 
trial by five jurors. 271 


L 


LANDLORD AND TENANT. 
See also Mechanics’ Liens. 
Tenancies from year to year and 
_ month to month: Notice neces- 
sary to terminate monthly ten- 
ancy. 181 


Assignment and subletting: Sub- 


lessee’s rights after surrender by 


essor. 

Sublease for full term with right of 
re-entry reserved: whether an 
assignment of term. 459 


Rent: Constructive eviction defense 
to action for rent. 75 

Right to recover from  sublessee 

after surrender by lessee. 458 


LARCENY. 
Possession and larceny. Possession 
of abandoned chattels. 272 


Larceny by trick: Distinction be- 
tween larcency by trick and false 
pretenses. 375 

LEGACIES AND DEVISES. 
See also Executors and Administrators. 


Lapsed bequests and devises: Pro- 
vision against lapsing of a legacy 
by a power of appointment in the 
legatee invalid. 


Abatement: Legacy conditioned on 
relinquishment of claims against 
third parties. 758 


LIBEL AND SLANDER. 


See Agency; Corporations. 


Acts and words actionable: Attrib- 
uting an account of improbable 
— experiences to a well- 

nown author: whether libelous 


759° 


per se. 
Failure to pay debt, words charging, 
not actionable. 181 
Liability of corporation for slander. 


175 
Shadowing actionable without spe- 
cial damages. 658 


Privileged communications: Pub- 
lication of official opinion of At- 


torney General. 89 


—— 


| 
| 


VoL. XXVI.] 


TABLE OF CONTENTS. xv 


and in italicized type 


to ARTICLES. 


LICENSES. 
Revocation: Revocation after licensee 
has acted on parol license and 
incurred expense. 376 
LIENS. 
Maritime Liens, see Maritime Liens. 
LIFE ESTATES. 
Power of life tenants to find remain- 
dermen by voluntary partition. 


275 
Trust funds: apportionment of stock 


dividends between life tenant and 
remainderman. TT, 89 
LIMITATION OF ACTIONS. 
Operation and effect of bar by 
limitation: Executor’s right to 
set up to his personal debt to the 
estate. 269 
Reviving of mortgage by grantee 
without reviving debt. 89 
Waiver of statute: Words ——. 
182 


M 


MANDAMUS. 

Persons subject to ne 
Mandamus of directors of foreign 
corporation by fellow director, to 

produce books. 451 

Parties: Right of de facto officer to 

compel payment of salary. 555 


MARITIME LIENS. 
Claims giving rise toliens: Material- 
man’s lien. 356 
Enforcement of liens: Material- 
man’s lien: what law governs. 


355, 377 
MARRIAGE. 


See also Conflict of Laws. 


Validity: Foreign marriage after di- 

vorce prohibiting remarriage. 
} 536, 548 
Nuliification: Distinguished from 
divorce. 253, 265 

Jurisdiction for nullification. 
253, 265 
MASTER AND SERVANT. 
See Agency. 

Duty of master to provide safe 
appliances: Contract that em- 
ployee look only to insurance 


fund. 459 
Assumption of risk: Basis of doc- 
trine. 262, 272 


Criminal statute requiring safe ap- 
pliances: effect of, on doctrine. 

262, 272 

Employers’ Liability Acts: Federal 

Employers’ Liability Act of 1908: 

employees within scope. 354, 374 


Workmen’s Compensation Acts: 
Recovery for injury against third 
party: right to subsequent re- 
covery against employer. 377 


Relief fund benefits: whether ac- 
ceptance of, is bar to recovery 
under Federal Employers’ Lia- 
bility Act. 273 


MECHANICS’ LIENS. 
Right to enforce against lessor lien | 
acquired on contract with lessee. 


377 

MINES AND MINERALS. 
Adverse possession where severance of 
surface. 555 


MORTGAGES. 
See also Subrogation. 


Priorities: Equitable substitution: 
whether intending purchaser of 
first mortgage who takes new 
mortgage instead of assignment 
of old has priority over judgment 
creditor of mortgagor. 261, 273 


Foreclosure: Rights of purchaser: 
right to question constitutionality 
of statute affecting er 

54 

Limitation of actions: Reviving of 
mortgage by grantee without re- 
viving debt. 

MUNICIPAL CORPORATIONS. 

See also Dedication. 

Municipal debts and contracts: 
Liability for services performed 
under void contract. 273 

Actions by and against municipal 


corporations: Injunction by city 
against public nuisance. 371 


Franchises and licenses: Estoppel 
to challenge validity of ordinance 
while enjoying franchise under it. 
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NEGLIGENCE. 
Contributory negligence, see Contribu- 
tory Negligence. 
Duty of care: Business.custom is test 
of due care. 760 


NEGOTIABLE INSTRUMENTS. . 
See under Bills and Notes. 


NOTICE. 


To agent as binding upon principal: | 


see Agency. 
To corporation from entries on its 


books: see Corporation (Corporate 
powers and their exercise). 
NUISANCES. 
What constitutes a nuisance: ex- 
tinguishment of cause of action 
by parol license. 460 


Recovery of damages: Action by one 
having no interest in the property 
affected. 760 

Infringement of easement: recovery 
for injury to other than dominant 
tenement. 90 


O 


OFFER AND ACCEPTANCE. 
Unilateral Contracts: Performance 
constituting acceptance. 274 


OPINION EVIDENCE. 
See under Evidence. 


P 


PARDON. 
Effect on statute providing increased 
penalty for second conviction. 
644, 659 
PAROL EVIDENCE RULE. 
Substantive law expressed in terms 
of evidence: Deed: parol agree- 
ment that it is to take effect on 
condition excluded. 182 


Construction of documents: Wills: 
declarations of intention when 
legatee misdescribed. go 


PARTITION. 
Power of life tenants to bind remain- 
dermen by voluntary petition. 


275 
PATENTS. 
The proposed patent law revision: 
general discussion. 128-145 
PERCOLATING WATERS. 
See Waters and Watercourses. 
PERPETUITIES, RULE AGAINST. 
See Rule against Per petuities. 


PHYSICIANS AND SURGEONS. 
Necessity of patient’s consent to opera- 
tion. QI 
PLEDGES. 
Tortious disposal by pledgee: repledg- 
ing by order of fraudulent pledgor. 
660 


Unindorsed promissory note held as 
collateral security: duty of pledgee 
to collect. 274 


POLICE POWER. 
See also Intoxicating Liquors. 


Nature and extent: Present view of 
the United States Supreme Court. 
631, 655 

Statute requiring railroad to trans- 
port militia at less than regular 
rate: whether police power justi- 

fies this discrimination. 360, 367 


Interest of public order: Separation 
of whites and negroes in railroad 
cars. 456 


Interest of public safety: Regula- 
tion of railroad crossings. 169, 183 


Interest of public taste: Building 
line without consent of all prop- 
erty owners. 367 


Regulation of business and occu- 
pations: Labeling of convict- 
made goods by state statute: 
relation to interstate commerce. 

78, 88 

Prohibition against agreement not 
to join labor union as a condition 
of employment. 83 
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POLITICAL PARTIES. 
See also Elections. 
Validity of nominations: political or 
judicial question. 361, 371 
Right to appear on ballot under party 
name. 361, 371 
POSSESSION. 
See under Larceny; Title, Ownership 
and Possession. 
POWERS. 
Attempt to exercise a power con- 
tained in will of living testator 


invalid. gI 
General powers: application of rule 
against perpetuities. 64-70, 
720-728 


Time of gift: whether creation or 


exercise of the power. 64-70, 
720-728 

PRESUMPTIONS. 

_ Existence and effect of presump- 
tions in particular cases: Death 
after seven years: presumption of 
fact or law. 378 

PRIORITIES. 

See under Mortgages. 

PRIVACY, RIGHT OF. 

Nature and extent of right. 275 


Public shadowing without special 


damage. 658 
PROCEDURE. 
See under Equity. 
PROHIBITION. 
’ Whether a writ of right. 378 


PUBLIC OFFICERS. 

See under Injunctions. 
Compensation: De facto officers: 
right to salary. 555 


PUBLIC SERVICE COMPANIES. 


What callings are public: Ceme- 
teries. 761 
Regulation of public service com- 
panies: Contracts for division of 
territory: whether an illegal re- 
straint of competition. 761 
Water companies: regulation re- 
quiring increase of facilities be- 
yond those required by charter. 
183 
Rights and duties: Discontinuing 
branch of railroad. 6590 
Duty to increase facilities. 183 
PURCHASER FOR VALUE WITH- 
OUT NOTICE. 
See under Bills and Notes. 


Q 


QUASI-CONTRACTS. 

Recovery for benefits conferred 
without contract: Subcontract- 
or’s right when original contract- 
or’s claim is unenforceable. 556 


Waiver of tort: Effect of judgment 


in passing title to chattel con- 
verted. 171, 183 
Money paid under duress: Money 
paid under threat of criminal 


prosecution: recovery of same. 
255, 268 


R 


RAILROADS. 


See also Carriers; Receivers. 


Title to land or right of way: Right 
of owner to oust railroad wrong- 
fully in possession. 184 


Railroad crossings: Ordinance re- 
quiring railroad to construct a 
viaduct suitable for use by a 
street railway: constitutionality. 

169, 183 

“Look and listen’’ rules: Di- 
rection of verdict for defendant 
in case of failure to look and 
listen proper. 93 


Operation of leased lines: Liability 
of lessor for expenses of receiver- 
ship of lessee. 165, 184 
REAL PROPERTY. 
See History of Law; Partition; Ten- 
ancy in Common. 
RECEIVERS. 
Effect of receivership of corporation 
on executory contracts. 172, 92 


Executory contracts as provable claims. 
92 

Liability for receivership expenses: of 
lessor railroad for expenses of 
165, 184 


receiver of lessee. 
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Power to sue in a foreign jurisdiction. 

RECORDING AND’ REGISTRY 
LAWS. 


Effect of recording in general: Ad- 
verse possession under unrecorded 
deed. 762 


RES JUDICATA. 


Matters concluded: Covenant 
against incumbrances: former re- 
covery not a bar to a subsequent 
one. 176 


RESTRAINT OF TRADE. 


Monopoly: Price restrictions on re- 
sale of chattels. 640, 659 
Public service companies: right of 
competing companies to divide 
territory. 761 


Sherman Anti-Trust law: Amount 
of competitive business necessary 
to make combination illegal. 379 

Combination of competing railroads 
through control of stock. 379 
Contracts by carriers to purchase 
output of independent coal opera- 
tors illegal. 380 
Cornering of market. 461 
Elimination of existing competition: 
whether illegal if there is potential 


competition. 380 
Monopoly as a continuing offense. 
762 


SALES. 


Rights and remedies of seller: Re- 
vesting of vendor’s lien upon in- 
solvency of buyer after sale to 
bona fide purchaser. 557 


Implied warranties: Wholesome- 
ness of provisions: canned goods 
eaten in dining car. 556 


SEPARATION AGREEMENTS. 
See Husband and Wife (Contracts be- 
tween husband and wife). 


SET-OFF AND COUNTER CLAIM. 
Accommodated payee’s right to set off 
against holder of note his credit 
balance. 366 


SLANDER. 
See Slander and Libel. 


Outside competitors: whether sup- 
pression of, necessary in railroad 
combination to be within the act. 


379 

Purchase by carriers of coal land 
from which a proposed new car- 
rier expected to derive its reve- 


nue illegal. 379 
Right of private party to sue for 
injunction for violation. 179 


RESTRICTIONS AND RESTRIC- 
TIVE AGREEMENTS AS TO 
USE OF PROPERTY. 
Personalty: restrictions in price on 
re-sale. 640, 650 
RIGHT OF PRIVACY. 
See Privacy, Right of. 


ROMAN LAW. 
Character of the Roman influence on 
nai European and American 
aw 402-405 
General doctrines of J a s In- 
stitutes. 405-415 
The influence of the national char- 
acter of Roman law in Germany 


and America. 391-402 
Vocation of America for the science of 
Roman law. 389-415 


RULE AGAINST PERPETUITIES. 
Application to general powers. 64-70, 
720-728 
Powers: distinction between time and 
manner of exercise of special 
power. 


S 


SPECIFIC PERFORMANCE. 
General nature and scope of equi- 
table relief: Enforcement against 
intervening purchaser who took 
with notice of plaintiff’s option. 


747, 763 

Right of joint vendee to conveyance 

to himself alone. 461 
STATES. 

Right to priority. 92 


STATUTE OF FRAUDS. 
See also Licenses. 
Date and authorship. 320-346 
Sufficient memorandum: Undeliv- 
ered deed not reciting the parol 
contract. 276 
STATUTE OF LIMITATIONS. 


See Limitation of Actions. 
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STATUTES. 


See also Constitutional Law. 

Interpretation: Statute requiring 
attestation of deed by witnesses: 
whether attestation of acknowl- 
edgment of signing is sufficient. 


267 
SUBROGATION. 
See also Suretyship. 
Lessee’s right to assignment of prior 


mortgage on redemption. 558 
Right of one forced to pay debt 
against real debtor. 380 


Whether intending purchaser of old 
mortgage who takes new mortgage 


instead of assignment of old is’. 


subrogated to rights of first mort- 

gage as against a judgment 

creditor. 261, 273 
SURETYSHIP. 


Surety’s defenses: variation of 
risk: Judgment affirmed by con- 
sent on an appeal bond. 461 

Surety’s defenses: omissions of 
creditor: Bank’s failure to apply 
deposit of debtor on its pond 
against him ae 

Surety’s right of subrogation: 
Nature of right. 261, 273, 380 


Relation of depository’ s surety to 
state treasurer’s surety. 558 


T 


TAXATION. 
See also Conflict of Laws; Constitu- 
tional Law. 


General limitations on taxing 
powers: Delegation of taxing 
power: whether rendering exercise 
invalid. 257, 266 


oses for which taxes may be 
evied: Gratuities to Civil — 
veterans. 

Satisfaction of moral obligation. p 


Property subject to taxation: Arti- 
cles in interstate commerce. 

358, 375 

Property received in lieu of dower: 

whether subject to inheritance 

tax. 276 


Where property may be taxed: 
Corporation: conclusiveness of 
statement of location in charter. 

266 

Particular forms of taxation: In- 

heritance tax paid in two states. 
381 

Inheritance tax: whether property 
taken in lieu of dower is subject 


to tax. 276 
TELEGRAPH AND TELEPHONE 
COMPANIES. 


Status of company as engaged in 
public employment: Right to 
contract with competitor for 
division of territory. 761 


TENANCY IN COMMON. 


Voluntary partition by life tenants:| 


whether binding on remaindermen. 
275 


, O , AND POS- 
SESSION. 


Possession: Abandoned chattels. 272 

Wild lands: what constitutes pos- 

session. 185 
TORTS. 

See Admiralty; Agency; Corporations; 
Contributory Negligence; Livel and 
Slander; Joint Wrongdoers; Rail- 
roads (Look and listen rules); Trade 
Marks and Trade Names; Trover 
and Conversion. 


Nature of tort liability in general: 
Affirmative duties: relation of, to 
estoppel. 349, 372 

Breach of child labor statute: 
whether action barred by deceit 
of child. 646, 660 

Estoppel: relation of to affirmative 
duties in the law of torts. 349, 372 

Liability without intent or negli- 


gence: in general. 631, 559 
Motive: effect of bad, on act other- 
wise lawful. 740, 764 


Criminal act: Liability for harm 
through failure to perform statu- 
tory duty. 531, 559 

Interference with business: Effect 
of wrongful motive in sale of 
land. 740, 764 

Unusual cases of tort liability: 
Fletcher v. Rylands: doctrine ap- 
plied to blasting on land. 650 


TRADE MARKS AND TRADE 
NAMES. 
Equitable protection of trade name 
where no actual competition. 


442, 462 
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TRADE UNIONS. 

Strikes: Right to strike to compel 
discharge of non-union 
269, 277 

TROVER AND CONVERSION. 
What constitutes conversion: Re- 
pledging by order of fraudulent 
pledgor. 660 
Who may sue: Bailee at will for 
conversion occurring after loss of 
possession. 381 
Damages: Right to return converted 
property in mitigation of dam- 
ages. 764 


TRUSTS. 


Nature of the trust relation: 
Trust distinguished from equi- 
table charge. 559 


Cestui’s interest in the res: Ap- 
rtionment of stock dividends 
etween life tenant and remain- 
derman. 77, 89 
Right to reclaim after sia 


60 

Creation and validity: Land con- 
veyed to grantee on oral trust for 
grantor. 661 


V 


VENDOR AND PURCHASER. 


Rights and liabilities: Risk of loss 
in executory sale of land. 560 


Remedies of purchaser: Specific 
performance against intervening 


: purchaser who takes with notice 
of option of plaintiff. 747, 763 


VENUE. 
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HARVARD 
LAW REVIEW. 


VOL. XXVI. NOVEMBER, 1912. No. 1. 


JUDICIAL CONSTRUCTION OF THE FOURTEENTH 
AMENDMENT. 


HE subject of this article is the judicial definition of the fo!- 
lowing language of the Fourteenth Amendment to the federal 
Constitution: 


“No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the 
laws.” 


The first clause protects only the privileges and immunities of cit- 
izens of the United States as such and not the privileges and immu- 
nities that belong of right to the citizens of all free governments. 
For the protection of the latter citizens must look to the states. 
Most of the cases have arisen under the clauses securing to every 
person due process of law and to every person within the jurisdic- 
tion of a state the equal protection of the laws. It was intimated 
by the majority of the court in the Slaughter House cases that this 
clause also might be narrowly construed. Within three years after 


_ that decision the dicta were overruled, and it was assumed, appar- 


ently without question, that railroad corporations and owners of 
elevators had the right to appeal to the federal courts for protection 


_ 1 Slaughter House Cases, 16 Wall. (U. S.) 36 (1872). 
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against hostile legislation of Illinois, Wisconsin, and Iowa.? In the 


forty years that have since passed every word of these clauses has 


been defined. 


Wuat 1s ACTION BY THE STATES ? 


The action prohibited is action by the state. The question 
whether the prohibition is limited to action by the state govern- 
ment, — the legislature, — or extends to action by executive or 
administrative officers and by the courts of justice, soon arose in 
cases involving the right of colored men in the southern states to 
have men of their own race and color upon grand and petit juries. 
It was considered in three cases, one from West Virginia and two 
from Virginia. The statutes of West Virginia excluded colored 
persons from juries. This was legislative action and clearly came 
within the prohibition against state action. The court held that 
Congress had the power to enforce by legislation the rights secured 
by the amendment, and that the act of Congress authorizing a re- 
moval of the cause to the federal courts was valid. The effect of the 
decision was to subject state legislation as to the constitution of 
juries to review by the federal courts. 

In the Virginia cases the situation was different. Under the 
constitution and statutes of Virginia colored men were not excluded 
from juries. Their rights were not infringed by action of the state 
itself. If infringed at all, it was by the method of impaneling the 
jury and conducting the trial. The court held that the act of Con- 
gress authorizing the removal of causes did not apply, since it au- 
thorized only the removal of the case before trial and no one could 
know in advance of trial whether the right was to be infringed by 
judicial action or not. It was, however, distinctly said that the 
prohibitions of the amendment extended to all action of the state 
whether it acted by its legislative, its executive, or its judicial 
authorities. 

In the third case a judge charged by the law of Virginia with the 
selection of jurors was indicted in a federal court because he ex- 
cluded citizens of African race and black color from the jury lists. 


2 Munn ». Illinois, 94 U. S. 113 (1876). 
® Strauder v. West Virginia, 100 U. S. 303 (1879); Virginia v. Rives, 100 U. S. 
313 (1879); Ex parte Virginia, 100 U. S. 339 (1879). 
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The attorney general of Virginia petitioned for a writ of habeas 
. | corpus. The case involved the action of a judicial officer, and the 
| construction of a section of the act of Congress making it a mis- 
demeanor to disqualify for service as a grand or petit juror any 
a citizen on account of race, color, or previous condition of servitude. 
The question was whether it was within the power of Congress 
under the Constitution to interfere with the method of selecting 
@ jurors in state courts. It was held that under the clauses of the 
Thirteenth and Fourteenth Amendments authorizing appropriate 
| legislation to enforce them, Congress had the power to pass the 
t act in question, and that 


- ‘whatever legislation is appropriate, that is, adapted to carry out the 
objects the amendments have in view, whatever tends to enforce the sub- 
mission to the prohibitions they contain, and to secure to all persons the 
enjoyment of perfect equality of civil rights and the equal protection of 
the laws against State denial or invasion, if not prohibited, is brought 
within the domain of congressional power.” 


Although the power of the national government through congres- 
sional legislation to restrict the powers of the states to control the 
selection of jurors in their own courts, obviously trenches seriously 
upon the sovereignty of the states as it existed before the adoption 
of the amendment, the court held that it was no invasion of state 
a sovereignty, since the people of the states had by the amendment 
empowered Congress to act. The language used as to the meaning 
of action by the state was very broad: 


- “Whoever, by virtue of public position under a State government de- 
prives another of property, life or liberty without due process of law, or 
denies or takes away the equal protection of the laws, violates the con- 
stitutional inhibition, and as he acts in the name of and for the State, 
and is clothed with the State’s power, his act is that of the State. This 
must be so or the constitutional prohibition has no meaning. Then the 
State has clothed one of its agents with power to annul or to evade it.” 


All these cases arose under acts of Congress and involved only 
the power of the court to enforce such an act. They did not involve 
its power by judicial action alone to protect individuals against 
unconstitutional statutes. . 

The next year the court went further.4 The law of Delaware, 


4 Neal v. Delaware, 103 U. S. 370 (1880). 
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as construed by the state courts, did not exclude colored men from 
juries. They were in fact excluded by the jury commissioners 
who made up the lists. A colored man moved to quash the indict- 
ment against him because in the selection of jurors his race was ex- 
cluded and discriminated against by reason of their color. The 
state court refused to quash. Upon his conviction, he appealed 
to the United States Supreme Court upon the ground that he had 
been denied a right secured to him by the United States Constitu- 
tion. His contention was sustained and the conviction reversed. 
In effect the action of the jury commissioners was held to be an 
act of the state prohibited by the amendment. 

The distinction between state action and action of individuals 
is important. In 1876 it was decided that Congress could not 
legislate for the protection of the rights to due process of law and 
the equal protection of the laws against the acts of individuals. 
The Chief Justice said: 


“The only obligation resting upon the United States is to see that the 
States do not deny the right. This the amendment guarantees, but no 
more. The power of the national government is limited to the enforce- 
ment of this guaranty.” ® 


The question soon arose in another form. Congress in 1875 by the 
Civil Rights Act enacted that all persons within the jurisdiction 
of the United States should be entitled to the full and equal enjoy- 
ment of the accommodations, advantages, facilities, and privileges 


of inns, public conveyances on land or water, theaters and other | 


places of public amusement, and made it a misdemeanor for any per- 
son to violate the act by denying to any citizen except for reasons 
applicable to citizens of every race and color and regardless of any 
previous condition of servitude, full enjoyment of any of the privi- 
leges mentioned. The act was an attempt to regulate the conduct 
of individuals toward black men. Congress had no power to enact 
the statute except under the Fourteenth Amendment. The court 
held that it was not justified thereby. Mr. Justice Bradley said: 


“Positive rights and privileges are undoubtedly secured by the Fourteenth 
Amendment; but they are secured by way of prohibition against State 


laws and State proceedings affecting those rights and privileges, and by 


5 United States ». Cruikshank, 92 U.S. 542, 555 (1875). 
6 Civil Rights Cases, 109 U. S. 3 (1883). 
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power given to Congress to legislate for the purpose of carrying such 
prohibition into effect. Until some State law has been passed or some 
State action through its officers or agents has been taken adverse to the 
rights of citizens sought to be protected by the Fourteenth Amendment, 
no legislation of the United States under said amendment, nor any pro- 
ceedings under such legislation can be called into activity, for the pro- 
hibitions of the amendment are against State laws and acts done under 
State authority.” 


The legislative power of Congress for the enforcement of the 
Fourteenth Amendment is therefore limited to carrying out the pro- 
hibitions against state action, and does not extend to positive legis- 
lation securing to the individual the rights that the states were 
forbidden to deny him. The decision does not, however, prevent 
a review by the federal courts of the action of state authorities when 
that action violates the rights secured by the amendment as in Neal 
v. Delaware. Action of state courts adverse to rights secured by 
the amendment is subject to review by the federal courts. 

It seems quite clear that acts'of state officials in violation of state 
law cannot properly be considered acts of the state. So the court 
has held. It is for the states to enforce their own laws when vio- 
lated by their own officials.’ This rule, however, does not always 
prevent action by the federal tribunals where state officials by their 
administration of the law infringe on the rights secured by the 
amendment in spite of general provisions of the state constitution 
or statutes which in themselves are in harmony with the amend- 
ment. Where, therefore, a state board of equalization applied to 
one class of corporations a system of valuation diffe ing wholly 
from that applied to other corporations of the same class, resulting 
in discrimination of a serious and material nature, through a mis- 
take of method and not a mere difference of opinion, they were held 
subject to injunction by the federal court, even though their action 
was in violation of the express requirement of the state constitution 
requiring taxation of property in proportion to its value.® 

The state may act not only through its legislature, courts, or ad- 
ministrative officers, but may delegate authority to municipalities. 
When municipalities in pursuance of authority delegated to them 
by the state, exercise legislative power, their proceedings by by- 


7 Barney v. City of New York, 193 U. S. 430 (1904). 
8 Raymond ». Chicago Traction Co., 207 U. S. 20 (1907). 
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law or ordinance have the force of law within the limits of the 
municipality and may properly be considered as law, that is as 
acts of the state.® 

Not only is the rule applicable to the legislature, the judiciai tri- 
bunals, administrative officers, and the subordinate agencies of the 
state, but also to the action of the people themselves, for a consti- 
tution cannot be adopted by the people of a state which shall 
override the provisions of the amendment. If that were permissi- 


ble, the amendment would lose all force, since it would only be neces- 


sary to embody the legislation in the form of the ceecennes law 
instead of the form of a legislative enactment. 


THe ELEVENTH AMENDMENT. 


The Eleventh Amendment provides that the judicial power of the 
United States shall not be construed to extend to any suit in law or 
equity commenced or prosecuted against one of the United States 
by citizens of another state or by citizens or subjects of any foreign 
state. The amendment is applicable also to suits against a state 
by its own citizens.’ It was early decided, however, that the United 
States Supreme Court was not thereby prevented from reviewing 
the action of a state court by writ of error even when the state was 
a party on the record, and that the judicial power of the United 
States could be invoked whenever the correct decision of the case 
depended on the construction of the Constitution or a law of the 
United States. The question of the extent of the power of the 
federal courts to enforce rights secured by the Fourteenth Amend- 
ment by proceedings against adverse state action has of recent 
years become of increasing importance, especially in cases affect- 
ing the regulation of railways and railway rates.” 

Within a few years, state legislatures in order to escape from in- 
terference by the federal courts with the enforcement of state 
statutes have enacted drastic laws obviously intended to prevent 
the railroad companies from seeking the federal courts except at 


® Yick Wo v. Hopkins, 118 U. S. 356 (1886). 
10 Hans ». Louisiana, 134 U. S. 1 (1890) (even in a case arising under the Consti- 
tution or laws of the United States). 
11 Cohens »v. Virginia, 6 Wheat. (U. S.) 264 (1821). 
® Fitts v. McGhee, 172 U.S. 516 (1899); Ex parte Young, 209 U. S. 123 (1908); 
Prout v. Starr, 188 U. S. 537 (1903). 
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the risk of ruinous penalties in the event of failure in the litiga- 
tion. Since the question in dispute might be one of some nicety 
and the decision might be doubtful, no corporation could safely 
take the risk of contesting under a Minnesota statute prescribing 
such penalties for a violation of the orders of the railroad and 
warehouse commission of that state. Injunctions were issued by 
federal courts restraining the railroad companies from reducing 
their tariffs to the statutory rates, and restraining the attorney 
general of Minnesota from enforcing the remedies or penalties pre- 
scribed. Notwithstanding the injunction the attorney general 
secured an alternative mandamus in a state court against one of 
the railroad companies. For this he was adjudged in contempt of 
the federal court. Upon appeal to the Supreme Court it was argued 
that the political or governmental powers of the state were involved; 
that the injunction of the federal court interfered with the admin- 
istration of the criminal law of the state; that the right of a citizen 
to test the constitutionality of a statute under the federal Consti- 
tution could be preserved by allowing an appeal to the Supreme 
Court after, instead of before, the determination of the cause in 
the state court. The court did not decide whether the Eleventh 
Amendment must yield to the later expression of the will of the 
people contained in the Fourteenth. It assumed that each amend- 
ment existed in full force and that the Eleventh Amendment 
must have all the effect it naturally would have without cutting 
it down or rendering its meaning any more narrow than the lan- 
guage fairly interpreted would warrant. The case was decided 
against the attorney general upon the ground that individuals who 
as officers of the state are clothed with some duty in regard to the 
enforcement of the laws of the state and threaten and are about 
to commence proceedings, either of a civil or a criminal nature, to 
enforce, against any parties affected, an unconstitutional act vio- 
lating the federal Constitution, may be enjoined by a federal court 
from such action. The qualification which required that the state 
officer, in order that the federal courts might enjoin his action, should 
be clothed with some duty in regard to the enforcement of the laws 
of the state, was necessary, because nine years before ® the court 
had decided that a suit brought by the receivers of a railroad against 


6 Fitts v. McGhee, 172 U. S. 516 (1899). 
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law officers of Alabama to restrain the enforcement of the act 
reducing tolls was a suit against the state, and within the prohibi- 
tion of the Eleventh Amendment; for it was said that if a case could 
be made for the purpose of testing the constitutionality of a statute 
by restraining law officers of the state who had no special relation 
to the statute alleged to be unconstitutional, then the constitution- 
ality of every act passed by the legislature could be tested by a 
suit against the governor and the attorney general, based upon the 
theory that the former, as the executive of the state, was in a gen- 
eral sense charged with the execution of all its laws, and the latter, 
as attorney general, might represent the state in litigation involving 
the enforcement of its statutes. In the later case the court said: 


“the use of the name of the state to enforce an unconstitutional act to 


the injury of complainants is a proceeding without the authority of and 


one which does not affect the state in its sovereign or governmental capa- 
city. . . . If the act which the state attorney general seeks to enforce be 
a violation of the Federal Constitution, the officer, in proceeding under 
such enactment, comes into conflict with the superior authority of that 
constitution, and he is in that case stripped of his official or representative 
character, and is subjected in his person to the consequences of his indi- 
vidual conduct. The State has no power to impart to him any immunity 
from responsibility to the supreme authority of the United States.” 


The court disclaimed any power to restrain a state court from act- 
ing in any case brought before it, either of a civil or criminal nature, 
or any power to prevent any investigation or action by a grand 
jury. It was said that the grand jury was a part of the machinery 
of a criminal court, and an injunction against a state court would 


_be a violation of the whole scheme of our government; that if an 


injunction against an individual is disobeyed and he commences 
proceedings before a grand jury or in a court, such disobedience is 
personal only, and the court or jury can proceed without incurring 
any penalty on that account. Notwithstanding this reservation 
of the rights of the court and the grand jury, the decision is of the 
utmost importance, since it may well be doubted whether the reser- 
vation will be very effective in view of the right to enjoin individ- 
uals, including public officials, from prosecuting. The distinction 
between Fitts v. McGhee and Ex parte Young is difficult to follow; 
it may be that the later decision was thought to be required by the 
fact that the penalties, held in terrorem in the event of failure in 
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the litigation, made redress by the ordinary method of appeal 
after an adverse decision in the state courts an ineffective remedy. 
The legal rule was broadened to meet the new condition. 


CORPORATIONS ARE PERSONS. 


One clause of the amendment protects citizens of the United 
States, and provides that no state shall make or enforce any law 
which shall abridge their privileges or immunities. The other clauses 
protect persons, and provide that no state shall deprive any person 
of life, liberty, or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the 
laws. The scope of the first clause had prior to the decision in the 
Slaughter House cases been restricted by the decision that corpo- 
rations were not citizens.!” Whether corporations were persons or 
not was undecided until 1886.'* It is surprising that a decision so 
important and far reaching should have been rendered by the court 
in a summary way. The whole opinion is in less than six lines. 
The Chief, Justice, before the case was argued, said: 


“The court does not wish to hear argument on the question whether 
the provision in the Fourteenth Amendment to the Constitution, which 
forbids a state to deny to any person within its jurisdiction the equal pro- 
tection of the laws, applies to these corporations. We are all of opinion 
that it does.” 


No doubt the question had been thoroughly considered and dis- 
cussed in the years that preceded the actual decision, and the de- 
cision was the result of matured judgment. The court looked 
behind the legal entity to the natural persons whose rights were 
involved. 


THE DEFINITION OF LIBERTY. 


The amendment protects persons in their life, liberty, and property. 
Life can hardly require definition, but the definitions of liberty and 
property and the limitations that may properly be imposed have 
been the subject of frequent adjudication. Blackstone defines the 
right of personal liberty as consisting in the power of locomotion, 
of changing situation, or moving one’s person to whatever place 


17 Paul v. Virginia, 8 Wall. (U. S.) 168 (1868). 
18 Santa Clara County v. Southern Pacific R. Co., 118 U. S. 394, 396 (1886). 
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one’s own inclination may direct, without infringement or restraint 
unless by due course of law. This is obviously an imperfect defini- 
tion, and even if we add to it what Blackstone includes under the 
right of personal security, the legal and uninterrupted enjoyment of 
life, limbs, body, health, and reputation, we still fail to include some 
of the most valued elements of liberty as we conceive it. Mr. 
Justice Bradley as early as 1873 '° said that the right of the citizen 
to follow whatever lawful employment he chose to adopt was one of 
his most valuable rights, which the legislature of a state could not 
invade whether restrained by its own constitution or not. 

The freedom to choose employment, the right to work, with the 
allied question of freedom of contract, were suggested from time to 
time, and in 1897 became the subject of express adjudication.” 
Allgeyer, a cotton broker in New Orleans, effected a policy of ma- 
rine insurance by correspondence with an insurance company in 
New York. The company had not complied with the law of Louisi- 
ana. Under the statute of that state the state court held the broker 
liable for a penalty imposed upon persons who effected for them- 
selves or another insurance on property in the state in a marine 
insurance company which had not complied with its laws. The 
United States Supreme Court held the statute invalid because it 
deprived the broker of liberty without due process of law. Mr. 
Justice White said: 


“Liberty means not only the right of the citizen to be free from the mere 
physical restraint of his person, as by incarceration, but the term is deemed 
to embrace the right of the citizen to be free in the enjoyment of all his 
faculties; to be free to use them in ali iawful ways; to live and work 
where he will; to earn his livelihood by any lawful calling; to pursue 
any livelihood or avocation, and for that purpose to enter into all con- 
tracts which may be proper, necessary and essential to his carrying out 
to a successful conclusion the purposes above mentioned. In the privilege 
of pursuing an ordinary calling or trade and of acquiring, holding and 
selling property, must be embraced the right to make all proper contracts 
in relation thereto.” 


The later decisions have pointed out limitations upon this broad 
definition of liberty. The importance of the discussion is great. 


19 Slaughter House Cases, 16 Wall. (U. S.) 36 (1872). 
20 Allgeyer v. Louisiana, 165 U. S. 578 (1897). 
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That case dealt only with the limitations imposed upon the states 
by the Fourteenth Amendment; but since the same limitation is 
imposed upon the federal government by the Fifth Amendment, the 
discussion has involved the whole power of both state and fed- 
eral governments to regulate business arrangements and combina- 
tions, the hours, conditions, compensation, and terms of payment 
of labor, the right to work without molestation, and the regu- 
lation of contractual liability of public service corporations and of 
common carriers. The prohibition of pooling contracts by rail- 
roads,” of contracts in violation of the Sherman Anti-Trust Act,” 
of dealing in futures in stocks and grain,” of the transportation of 
lottery tickets, of the payment in advance of seamen’s wages,” 
are all examples of limitations upon liberty of contract. The courts 
have sustained state statutes prohibiting combinations of dealers,” 
regulating the payment of wages,”’ and prohibiting assignments of 
future earnings except under certain conditions;”* as well as stat- 
utes preventing fire insurance companies from denying that the 
property insured is worth the amount of the insurance,” and pro- 
hibiting sales in bulk except upon notice to creditors.®° A state legis- 
lature may prescribe an eight-hour day for miners;* the hours 
during which women are allowed to work may be limited;* and the 


right to restrict the ordinary liberty of contract by legislation for 


21 United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); 
United States v. Joint Traffic Association, 171 U. S. 505 (1898). 

2 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211 (1899); Northern Se- 
curities Co. v. United States, 193 U. S. 197 (1904). 

% Booth »v. Illinois, 184 U. S. 425 (1902); Otis ». Parker, 187 U. S. 606 (1903); 
Gatewood v. North Carolina, 203 U. S. 531 (1996). 

% Lottery Case, Champion v. Ames, 188 U. S. 321 (1903). 

% Patterson v. Bark Eudora, 190 U. S. 169 (1903). 

% Smiley v. Kansas, 196 U. S. 447 (1905); National Cotton Oil Co. ». Texas, 197 
U. S. 115 (1905); Carroll ». Greenwich Ins. Co., 199 U. S. 401 (1905); Waters- 
Pierce Oil Co. v. Texas, 212 U. S. 86 (1909); Grenada Lumber Co. ». Mississippi, 217 
U. S. 433 (1910). 

27 St. Louis, Iron Mountain & St. Paul Ry. Co. ». Paul, 173 U. S. 404 (1899); 
Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901); McLean ». Arkansas, 211 U. S. 
539 (1909) (method of weighing coal). 

28 Mutual Loan Co. ». Martell, 222 U. S. 225 (1911). 

29 Orient Ins. Co. ». Daggs, 172 U. S. 557 (1899). 

80 Lemieux v. Young, 211 U.S. 489 (1909); Kidd v. Musselman Grocer Co., 217 
U. S. 461 (1910). 

31 Holden v. Hardy, 169 U. S. 366 (1898). 

3 Muller v. Oregon, 208 U. S. 412 (1908). 
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the protection of workmen where the legislation bears a reasonable 
relation to the public health, the public safety, or public morals 
is thoroughly established.* ‘Contracting out” of the operation of 
a statute may be forbidden.* Strangely enough, the court held 
in the famous bake-shop case * that a limitation of the hours of 


_ labor for bakers similar to that which had already been sustained 


in the case of miners infringed individual liberty of contract. The 
court, however, did not question the legal principle, but only held 
it inapplicable to the particular facts. The result cannot be called 
satisfactory. 

The line of cleavage between cases on one side or the other is 
difficult to define, perhaps not susceptible of definition in precise 
and accurate language. It must be determined like most legal 
questions, not by definition, but by a process of inclusion and ex- 
clusion. An illustration of a case on the other side of the line is 
the recent decision * that Congress cannot make it a criminal offense 
for a carrier engaged in interstate commerce to discharge an em- 
ployee simply because of his membership in a labor organization; 
such a statute would be an invasion of personal liberty. 

Questions have arisen as to the power of Congress under the 
commerce clause to regulate the hours of labor in interstate rail- 
way traffic,*’ and to limit the right of an interstate carrier to escape 
the liability of a common carrier by special clauses for that purpose 
in its written contract with the shipper;** but it is settled that regu- 
lations of that character do not conflict with the liberty guaranteed 
by the Fifth Amendment. A state may require prompt settlement 


of claims by common carriers,*® due diligence in transmitting tele-. 


grams,” fix the liability of a telegraph company for non-delivery 


33 Holden v. Hardy, 169 U.S. 366 (1898); Chicago, Burlington & Quincy R. Co. 
v. McGuire, 219 U. S. 549 (1911); Baltimore & Ohio R. Co. v. Interstate Commerce 
Commission, 221 U. S. 612 (1911); Second Employers’ Liability Cases, 223 U.S. 1 
(1911). 

* Atlantic Coast Line v. Riverside Mills, 219 U. S. 186 (1911). 

% Lochner v. New York, 198 U. S. 45 (1905). 

% Adair v. United States, 208 U. S. 161 (1908). 

37 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 U. S. 612 
(1911). 

88 Atlantic Coast Line v. Riverside Mills, 219 U. S. 186 (1911). 

89 Seaboard Air Line v. Seegers, 207 U. S. 73 (1907); Atlantic Coast Line » v. Ma- 
zursky, 216 U.S. 122 (1910). 

40 Western Union Tel. Co. v. James, 162 U. S. 650 (1896). 
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of a message at the damages sustained by the sender, and pro- 
hibit contracts limiting liability for injuries made in advance of the 
injury received; and may provide that the subsequent acceptance 
of benefits under such contracts shall not constitute satisfaction of 
the claim for injuries.* Perhaps the most striking illustration of the 
extent to which the power of the state may go in restraint of individ- 
ual liberty without violating the constitutional safeguards is the 
decision sustaining the compulsory vaccination act of Massachu- 
setts in spite of the court’s concession of the dangers that occasion- 
ally attend vaccination.® 

The general position of the court has been recently stated as 
follows by Mr. Justice Hughes: 


“There is no absolute freedom to do as one wills or to contract as one 


‘chooses. The guaranty of liberty does not withdraw from legislative 


supervision that wide department of activity which consists of the 
making of contracts, or deny to government the power to provide re- 
strictive safeguards. Liberty implies the absence of arbitrary restraint, 
not immunity from reasonable regulations and prohibitions imposed in 
the interests of the community. 

“The right to make contracts is subject to the exercise of the powers 
granted to Congress for the suitable conduct of matters of national con- 


cern, as for example the regulation of commerce with foreign nations and 
among the several States. 


“Tt is subject also, in the field of state action, to the essential authority 
of government to maintain peace and security, and to enact laws for the 
promotion of the health, safety, morals andwelfare of those subject to its 
jurisdiction.” 

The interpolation of the word “welfare” in addition to the words 
health, safety, and morals seems likely to have important results. 
The decision marks a recoil from the ruling in Allgeyer v. Louisiana. 


THE DEFINITION OF PROPERTY. 


Property includes, of course, tangible things, — real estate, 
and goods and chattels; it includes also intangible things, among 
which rights of action are conspicuous. With the increasing accu- 


41 Western Union Tel. Co. ». Milling Co., 218 U. S. 406 (1910). 

# Chicago, Burlington & Quincy R. Co. ». McGuire, 219 U. S. 549 (1911). 

# Jacobson ». Massachusetts, 197 U. S. 11 (1905). 

“ Chicago, Burlington & Quincy R. Co. ». McGuire, 219 U. S. 549, 567, 568 (rorz). 


\4 
if 


14 HARVARD LAW REVIEW. 


racy in the definition of property that has been made necessary by 
the attempt to establish just rules for the regulation of charges 
of public service corporations, many intangible kinds of property 
besides choses in action have been recognized. Claims have also 
been advanced to protection under the name of property that are 
fanciful. It has even been argued in a case“ that arose under the 
Louisiana statute requiring railway companies to provide separate 
accommodations for white and for colored persons, that the reputa- 
tion of belonging to the white race was property. The court inti- 
mated a view to the contrary. 

The good will of a business is for some purposes at least regarded 
as property.” A right to lay rails in the public streets is a property 
right, and the rails do not cease to belong to the owners when the 
franchise to run the railroad is at an end;*’ but the right to lay gas 
pipes gives no right to a special location, and they may be removed 
to another location without infringing any property right, and with- 
out compensation for the cost of removal when the change of loca- 
tion is necessary for the purpose of a system of drainage for the 
public health. The right to lay rails or pipes in a public street, 
although it has to do with visible and tangible things, is in itself 
intangible, and in the nature of a license. This license may amount 
to a contract within the protection of the clause of the Constitution 
forbidding a state to impair the obligation of a contract, and is 
then property which may be condemned under the power of emi- 
nent domain, and for it just compensation must be made. Such a 
contract, however, is construed strictly in favor of the public.*° 
Where it is provided that the corporation may charge rates fixed 
by ordinance, it is held that this means by ordinance from time 


 Plessy v. Ferguson, 163 U. S. 537 (1896). 

20 Cyc. 1276; Menendez »v. Holt, 128 U.S. 514 (1888). 

47 Cleveland Electric Ry. Co. ». Cleveland, 204 U.S. i16 (1907). 

48 New Orleans Gaslight Co. ». Drainage Commission, 197 U. S. 453 (1905). 

# City Ry. Co. ». Citizens’ Street Railroad Co., 166 U. S. 557 (1897); New Or- 
leans Gas Co. ». Louisiana Light Co., 115 U. S. 650 (1885); Long Island Water Supply 
Co. v. Brooklyn, 166 U. S..685 (1897); Walla Walla v. Walla Walla Water Co., 172 
U.S. 1 (1898); Detroit ». Detroit Citizens’ St. Ry. Co., 184 U. S. 368 (1902); Cleve- 
land ». Cleveland City Ry. Co., 194 U.S. 517 (1904); Cleveland v. Cleveland Elec- 
tric Ry. Co., 201 U. S. 529 (1906); New Orleans Water-Works Co. »v. Rivers, 115 
U. S. 674 (1885); Los Angeles ». Los Angeles City Water Co., 177 U. S. 558 
(1900). 

50 Knoxville Water Co. ». Knoxville, 200 U. S. 22 (1906). 
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to time as may be deemed necessary. Where the contract pro- 
vides that no similar privilege shall be granted to any other person 
or corporation, the municipality itself is not precluded from es- 
tablishing its own works.” But in spite of this rule of strict construc- 
tion, where the city has granted an exclusive right for a certain time, 
the city itself is excluded from entering into competition during 
that time.* If a city charter so authorizes, the municipal author- 
ities may even make a contract authorizing maximum rates which 
will be binding, and prevent a lowering of rates by subsequent 
legislation.™ 

While on the one hand the definition of property has been extended 
by including intangible elements, on the other hand the conception 
has been very much limited. In a highly organized society property 
rights tend to become less absolute and more relative. The doctrine 
sic utere tuo ut alienum non ledas acquires a more extensive 
application. The law of nuisances is a striking example. Certain 
uses of real estate offensive to the sense of smell or hearing of 
normal men are restrained by law, and in time offensive sights 
such as billboards may come under the same condemnation. Illus- 
trations of the relative character of property rights are to be found 
in the right to travel on lands adjoining a highway when the road is 
founderous, a right recognized by Blackstone; and the right to 
destroy buildings in the path of a fire to prevent its spread, a right 
asserted in a famous case by the most eminent judges of New Jersey 
sixty years ago, but denied by the lay judges of the court of last 
resort, — interesting because laymen were more careful of property 
rights than lawyers.» The ordinary incidents of ownership, says 
Mr. Justice Holmes, may be cut down by the peculiar laws and 
usages of the state. Land may be taken for a public levee in Lou- 
isiana without compensation,*’ and the limitation on the claim for 
flowage by back water under the Massachusetts Mill Act has been 
sustained. The right to reclaim swamp lands qualifies the rights 


5 Freeport Water Co. v. Freeport, 180 U. S. 587 (1901). 

8 Vicksburg v. Vicksburg Waterworks Co., 202 U. S. 453 (1906). 

8 Vicksburg ». Vicksburg Waterworks Co., 206 U. S. 496 (1907). 

% See cases above cited, notes 52-53. 

55 Hale v. Lawrence, 1 Zab. (N. J.) 714 (1848), reversing American Print Works v. 
Lawrence, 1 Zab. (N. J.) 248 (1847). 

5 Otis Co. v. Ludlow Mfg. Co., 201 U. S. 140, 154 (1906). 

57 Eldridge v. Trezevant, 160 U. S. 452 (1896). 
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of individual landowners for the benefit of others.°* The property 
right of railroads and public service companies is qualified, for it is 
subject to regulations prescribed by the state.®® Striking instances 
of the qualified character of some rights of property have recently 
arisen out of the necessity of state regulation of the use of oil and 
natural gas deposits, and the control of waters,” especially sub- 
terranean waters at Sara.oga.” The court has gone further and 
held that great constitutional provisions for the protection of prop- 
erty are not to be pushed to a logical extreme, but must be taken 
a to permit the infliction of relatively small losses, without compen- 
| sation, for some at least of the purposes of wholesome legislation. 
Illustrations are to be found in the decision that the government 
may compel the removal of fences erected on a man’s own land 
4d when they are so constructed by an ingenious arrangement as to 
. enclose the government’s land,“ and in the decision sustaining the 


4 requirement of a lower fare on street railways for school children.® 
| A railroad company may be required to fence its tracks,” to pro- 
_ tect grade crossings, to stop trains at certain stations, probably 
a to check trains at grade crossings, to elevate its tracks, to build 
q viaducts and tunnels, and when necessary change their location,” 
58 Hagar v. Reclamation District, 111 U.S. 7o1r (1884); Head ». Amoskeag Mfg. 


in Co., 113 U. S. 9 (1885); Wurts v. Hoagland, 114 U. S. 606 (1885). As to arid lands, 
if see Fallbrook Irrigation District v. Bradley, 164 U. S. 112 (1896). 
| 59 In addition to cases above cited, see also Louisville & Nashville R. Co. v. Kentucky. 
183 U.S. 503 (1902). 
60 Ohio Oil Co. v. Indiana, 177 U.S. 190 (1900). 
6 Hudson Water Co. ». McCarter, 209 U. S. 349 (1908). 
® Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61 (1911). 
& Interstate Ry. Co. v. Massachusetts, 207 U. S. 79, 87 (1907). 
* Camfield ». United States, 167 U. S. 518 (1897). 
q 8 Missouri Pacific R. ». Humes, r1g5 U. S. 512 (1885). 
f ® Detroit, etc. Ry. v. Osborn, 189 U. S. 383 (1903). 


a 67 Gladson v. Minnesota, 166 U.S. 427 (1897). Even where the trains are interstate 
i) trains. Lake Shore & Michigan Southern Ry. ». Ohio, 173 U.S. 285 (1899). Unless 
i} they are thereby compelled to turn from their direct interstate route. Illinois Central 
R. Co. ». Illinois, 163 U. S. 142 (1896). But interstate express trains cannot be re- 
quired to stop when other trains are provided sufficient to accommodate the local 
2 business. Cleveland, etc. Ry. Co. ». Illinois, 177 U.S. 514 (1900); Mississippi Ry. 
f Commission ». Illinois Central R. Co., 203 U. S. 335 (1906); Atlantic Coast Line ». 
i Wharton, 207 U. S. 328 (1907). 

68 Southern Ry. v. King, 217 U. S. 524 (1910). 

( 6° New York & New England R. Co. ». Bristol, r51 U. S. 556 (1894). 

i 7 Chicago, Burlington & Quincy R. Co. ». Nebraska, 170 U. S. 57 (1896); West 
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to establish stations,” to make connections with other roads,” to 
supply even at a loss enough trains and adequate service,” to 
supply local switching service but not to construct private 
switches,” may be forbidden to heat its cars in a certain way,” 
and may be made liable for damage by fire.” Whether these require- 
ments are justified under what is called the police power or under 
the right to regulate public service corporations, they constitute a 
serious modification of the right of private property, and their 
cumulative effect has been to impose vast expense upon the com- 
panies and to bring about a conception of the right of property 
very different from that probably entertained by the men who 
framed the amendment. 

The greatest extension to the power of state legislation under 
the restrictions of the amendment is to be found in the recent deci- 
sion sustaining the Oklahoma and Nebraska statutes requiring the 
guarantee of bank deposits. The court expressly said that it did 
not deny that the effect of the statute might be to take a portion 
of one bank’s property without return to pay debts of a failing rival 
in business. It sustained the legislation because an ulterior public 
advantage might justify a comparatively insignificant taking of 
private property for what in its immediate purpose is a private use, 
and because there might be other cases besides that of taxation in 
which the share of each party in the benefit of a scheme of mutual 
protection might be sufficient compensation for the burden it was 
compelled to assume. The police power, it was said, might be put 
forth in aid of what is sanctioned by usage, or held by the prevailing 
morality or strong and preponderant opinion to be greatly and 


Chicago R. Co. v. Chicago, 201 U. S. 506 (1906); Chicago, Burlington & Quincy R. 
Co. v. Drainage Commission, 200 U. S. 561 (1906); Northern Pacific Ry. Co. v. Duluth, 
208 U. S. 583 (1908). 

7 Minneapolis & St. Louis R. Co. v. Minnesota, 193 U. S. 53 (1904). 

7 Atlantic Coast Line v. North Carolina Commission, 206 U.S. 1 (1907). 

% Wisconsin, etc. Ry. Co. v. Jacobson, 179 U. S. 287 (1900); Atlantic Coast Line 
v. North Carolina Commission, 206 U. S. 1 (1907). 

™% Missouri Pacific Ry. Co. v. Larabee Mills, 211 U. S. 612 (1909). 

% Missouri Pacific Ry. Co. v. Nebraska, 217 U. S. 196 (1910); Missouri Pacific 
Ry. Co. v. Kansas, 216 U. S. 262 (1910). But an absolute requirement to furnish a 
certain number of cars at a specified day transcends the police power of the state 
and amounts to a burden on interstate commerce. Houston & Texas Central R. Co. 
v. Mayes, 201 U.S. 321 (1906). 

% New York, New Haven & Hartford R. Co. ». New York, 165 U. S. 628 (1897). 

7 St. Louis & San Francisco Ry. Co. v. Mathews, 165 U. S. 1 (1897). . 
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immediately necessary to the public welfare. It was, however, 
conceded that the use of the public credit on a large scale to help 
individuals in business was beyond the line.’”* A still stronger case 
of assertion of the public rights against the right of private property 
is the recent decree admitting future railroads to a joint ownership 
and control of the St. Louis terminals.” 

There are cases that have limited state control of public service 
companies; thus a carrier cannot be required to deliver cars to an- 
other and connecting carrier without adequate provision for their 
return,® nor compelled to build a switch for a grain elevator on its 
own right of way.*' Upon the whole the decisions lean in favor of 
the public, and toward the qualification of property rights. 


DvueE Process oF LAw. 


I pass by the efforts to define the meaning of the word “‘deprive.” 
The distinctions are sometimes hard to follow; for instance, the 
distinction between flooding land by back water which deprives the 
owner of his property,® and the construction of public improvements 
which cut off the access of the riparian owner to the shore® which 
do not. 

The prohibition of the amendment is not against depriving a per- 
son of his property, but against depriving him of his property with- 
out due process of law. The implication is that he may be deprived 
of his property if it is by due process. He may certainly be com- 
pelled to give up a portion by way of taxes for the use of the govern- 
ment; to exchange his property for its value in money by virtue 
of condemnation proceedings under the power of eminent domain; 
and he holds his property subject to the exercise of the police power,™ 
a subject by itself. 


78 Noble State Bank v. Haskell, 219 U. S. 104 (1911); Shallenberger v. First State 
Bank, 219 U. S. 114 (1911). 

79 United States v. Terminal Railroad Association of St. Louis, 224 U. S. 383 (1912). 

80 Louisville & Nashville R. Co. v. Central Stock Yards, 212 U. S. 132 (1909); St. 
Louis South Western Ry. Co. v. Arkansas, 217 U. S. 136 (1910). 

81 Missouri Pacific Ry. Co. ». Nebraska, 217 U. S. 196 (1910). 

% Pumpelly. Green Bay Co., 13 Wall. (U. S.) 166 (1871). 

8 Gibson v. United States, 166 U. S. 269 (1897); Scranton v. Wheeler, 179 U. S. 
141 (1900); ef. United States v. Lynah, 188 U. S. 445 (1903); Bedford ». United 
States, 192 U. S. 217 (1904). 

8 Mugler v. Kansas, 123 U. S. 623 (1887); Powell », Pennsylvania, 127 U. S. 678, 
683 (1888). “ 
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That the citizen may be deprived of his property for purposes of 
the government by way of taxation has of course never been ques- 
tioned. It is a plain and necessary limitation upon the right of 
property that the very government that creates, protects, and se- 
cures the right shall have the power to take some of the property 
for its necessary expenses. The amendment has brought about some 
limitations upon governmental power. It was early decided that 
the power of taxation could be exerted only for public purposes 
and not for private advantage. The taxpayer seems entitled to 
some notice or opportunity to object to a proposed tax, but in the 
case of general taxes this may be the notice implied from the statute 


itself, of which the taxpayer may be supposed to know.®’ Special - 


assessments for public improvements require more special notice 
and an opportunity for hearing,** including a right to support alle- 
gations by argument however brief, and if need be by proof however 
informal. But even special assessments for public improvements 
are not necessarily limited to special benefits conferred.*® Property 
may be classified for purposes of taxation.*® A special state tax on a 
sleeping-car company has been sustained in a case where the com- 
pany was not obliged to accept intrastate business and could escape 
liability to the tax by ceasing the business within the state, but 
this is rather a license fee than a tax. 

A state cannot tax property unless within its jurisdiction;* 
but what is and what is not property within the jurisdiction of the 
state is a question of some nicety. An interstate railway or a tele- 
graph line is in fact a unit, a whole, and its value as a unit is greater 


8 Citizens’ Savings & Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874). 

87 Hagar v. Reclamation District, 111 U. S. 7o1 (1884). 

88 Fallbrook Irrigation District ». Bradley, 164 U. S. 112 (1896); Londoner v. Den- 
ver, 210 U. S. 373 (1908). 

89 Norwood v. Baker, 172 U. S. 269 (1898), has been limited by French v. Barber 
Asphalt Co., 181 U. S. 324 (1901); King v. Portland, 184 U. S. 61 (1902); Chadwick 
v. Kelley, 187 U.S. 540 (1903); Schaefer v. Werling, 188 U. S. 516 (1903); Seattle v. 
Kelleher, 195 U. S. 351 (1904). 

9 Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232 (1890); Home Insurance Co. 
v. New York, 134 U.S. 594 (1890); Pacific Express Co. v. Seibert, 142 U.S. 339 (1892); 
Giozza v. Tiernan, 148 U. S. 657 (1893); Merchants’ Bank ». Pennsylvania, 167 U. S. 
461 (1897). 

% Allen v. Pullman’s Palace Car Co., 191 U. S. 171 (1903). 

% Railroad Co. v. Jackson, 7 Wall. (U. S.) 262 (1868); St. Louis ». The Ferry Co., 
11 Wall. (U. S.) 423 (1870); State Tax on Foreign Held Bonds, 15 Wall. (U. S.) 300 
(1872); The Delaware Railroad Tax, 18 Wall. (U. S.) 206 (1873). 
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than the value of the sum of its parts in the different states appraised 
separately. To value the line properly for the purpose of taxation, 
it should be valued as a unit. It is impossible under our form of 
government to impose taxes on the line as a unit, since part is in 
one state and taxable by the government of that state, and part is 
in another and taxable thereby. A sensible rule has been adopted 
by which the value of the whole has been taken, and that value has 
been apportioned between the states in proportion to the mileage 
within each state. This rule, however, may not always be just, 
since a large part of the total value may be due to railway terminals 
situate in one state alone, and that added value may be quite out of 
proportion to the mileage within the state. In such a case an appor- 
tionment on the mileage basis would give another state the advan- 
tage of the value, or a part of the value, of property outside its 
jurisdiction. In such a case a proper allowance must be made and 
the apportionment according to mileage must be modified. Exact 
justice according to mathematical standard may be impossible; 
all that is required is a fair approximation to equality and an avoid- 
ance of arbitrary action; the rule of reason must be followed.® 

A more difficult question has arisen out of the attempts to tax 
express companies by apportioning the entire value of their property, 
as evidenced by the value of their capital stock, among the states 
in proportion to the value of the property therein.® The result was 
a valuation for purposes of taxation many times in excess of the 
value of the tangible property; in effect the value of the franchise 
and the business as a going concern was distributed among the 
states, and states other than that of the company’s domicile profited 
thereby. Since the earnings of an express company are for the most 
part compensation for services rendered, and bear but slight rela- 
tion to the value of the tangible property in use, the tax is in sub- 
stance a tax on the productive value of an established business and 


%® Pittsburgh, etc. R. Co. v. Backus, 154 U. S. 421 (1894); Cleveland, etc. Ry. 
Co. v. Backus, 154 U. S. 439 (1894). The same rule applies to telegraph companies, 
Western Union Tel. Co. ». Massachusetts, 125 U.S. 530 (1888); Postal Telegraph Co. 
v. Adams, 155 U. S. 688 (1895); Western Union v. Taggart, 163 U.S. 1 (1896). And to 
parlor car companies, Pullman Car Co. v. Pennsylvania, 141 U. S. 18 (1891). 

* Fargo v. Hart, 193 U.S. 490 (1904). 

% Henderson Bridge Co. v. Henderson City, 173 U. S. 592, 616 (1899). 

% Adams Express Co. v. Ohio, 165 U. S. 194 (1897); Adams Express Co. v. Ken- 
tucky, 166 U. S. 171 (1897). 
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business connections. Railway cars constantly in transit may, 
however, be taxed on the basis of the average value within a state.*” 

The condemnation of property under the right of eminent domain 
resembles in some respects the right to take property by taxation. . 
It is true that in legal theory the result of a condemnation is only 
to transmute the character of the property and to give the property 
owner the value in money. He is, however, deprived of the specific 
property, which he may prize far beyond the money equivalent; 
but he is deprived of it, in case proper proceedings are taken, by due 
process of law as the constitutional amendment permits. Like 
the power of taxation, the power of eminent domain can be exer- 
cised for public purposes only.** While there is no specific prohibi- 
tion in the federal Constitution or the amendments against taking 
private property for a private purpose, such a taking is held to be a 
taking without due process of law. It falls ultimately, therefore, 
upon the United States Supreme Court, in deciding whether property 
has been taken without due process, to decide whether the use for 
which it is to be condemned is a public use. Irrigation for the bene- 
. fit of landowners in an arid country,” the enlargement of the ditch 
of one man to supply water for another under the conditions exist- 
ing in Utah,” an aerial bucket line for transportation of ore from 
a mine,!” have recently been held to be public uses. A railroad cor- 
poration owning a majority of the stock of another railroad may be 
authorized by the legislature to condemn the stock of the minority.) 
These decisions seem ‘to leave little limitation on the power of con- 
demnation except that there must be a necessity for it, the proceed- 
ings must not be arbitrary, and compensation must be made. 

In the requirement of compensation, the language of the Four- 
teenth Amendment differs from the Fifth. The latter expressly 
prohibits the federal government from taking private property for 
public use without just compensation; the Fourteenth, although it 


7 Pullman Car Co. v. Pennsylvania, 141 U. S. 18 (1891); American Refrigerator 
Transit Co. v. Hall, 174 U. S. 70 (1899). Cf. Union Transit Co. v. Kentucky, 199 U. S. 
194 (1905). And for the application to vessels, Old Dominion Steamship Co. ». Vir- 
ginia, 198 U. S. 299 (1905). 

% Fallbrook Irrigation District ». Bradley, 164 U.S. 112 (1896). 

% Fallbrook Irrigation District v. Bradley, supra.. 

100 Clark v. Nash, 198 U. S. 361 (1904). 

10 Strickley v. Highland Boy Gold Mining Co., 200 U. S. 527 (1905). 

102 Offield v. New York, New Haven & Hartford R. Co., 203 U. S. 372 (1906). 
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copies from the Fifth the clause immediately preceding against de- 
priving a man of his property without due process of law, omits 
the clause requiring just compensation. This omission was once 
thought to be significant, but it is now settled not only that the 
Fourteenth Amendment prevents the states from taking private 
property for public use without compensation, but that the United 
States Supreme Court will review proceedings in state tribunals 
in order to ascertain if the trial court prescribed any rule of law for 
the guidance of the jury that was in absolute disregard of the 
landowner’s right to just compensation,!™ but will not review mere 
error in the administration of the law under which the proceedings 
were instituted. The protection thus afforded by the federal 
courts to the right of private property extends to a case where the 
constitution of a state authorizes the taking without compensation, 
and the courts of the state attempt to cure the defect by inserting 
provisions for compensation in their judgments.’® 

The expression ‘‘due process of law” can be traced back to the 
time of Edward the Third, and is said to be equivalent to the words 
“the law of the land” in the Great Charter of John. After the lapse 
of centuries, it is still impossible to define the words with such pre- 
cision and accuracy that we can always say with certainty what 
constitutes due process of law in a particular case. There has been 
more litigation and consequently more discussion as to their meaning 
and proper application in the last forty years than in the centuries 
that preceded, but we are still as doubtful in many cases as Mr. 
Justice Miller was at the time of the decision in Davidson ». New 
Orleans.!” 

The words must have had a different meaning in England from 
that we have learned to give them; since there was no thought that 
it was not due process of law to deprive a man of his liberty or prop- 
erty by a bill of attainder, or a bill of pains and penalties, or by 
ex post facto legislation, or by laws impairing the obligation of con- 
tracts; and the right to compensation for land taken for a public 
use depends upon acts of Parliament. When the Fifth Amend- 


108 Hurtado v. California, rro U. S. 516 (1883). 

10 Chicago, Burlington & Quincy R. Co. v. Chicago, 166 U. S. 226, 246 (1896). 

16 Backus v. Fort Street Union Depot Co., 169 U. S. 557 (1897). 

10 Louisville & Nashville R. Co. ». Central Stock Yards Co., 212 U. S. 132 (1908). 
107 96 U.S. 97 (1877). 108 Randolph, Eminent Domain, 7. 
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ment was framed it must have been thought that holding a man to 
answer for crime without the presentment of a grand jury, and tak- 
ing his property for public use without compensation, were proceed- 
' ings distinct from want of due process; for by the Fifth Amendment 
these methods are expressly condemned, and such express pro- 
hibition would have been quite unnecessary if they had been in- 
cluded in the prohibition against depriving a man of life, liberty, 
or property without due process of law contained in the same amend- 
ment. Subsequent decisions have settled that due process of law 
does not require an indictment by a grand jury where the state 
enacts otherwise,’ but does require compensation for private 
property taken for a public use.” - 
It was not an unnatural supposition, and Lord Coke’s manner 
of discussing the phrase lends support to the idea, that due process 
meant process of the courts in an orderly and regular procedure. 
It was settled many years ago that this definition was too narrow; 
that the Fifth Amendment was a restraint on the legislative as well 
as on the executive and judicial powers of the government; and that 
summary procedure in an accustomed way known to the law and 
not arbitrary was due process."“? The scope of the prohibition 
against taking liberty or property without due process was soon 
widened by judicial decision. To this movement an early decision 
as to the meaning of the prohibition of ex post facto legislation may 
have contributed."* It was held that the prohibition related only 
to crimes. The court recognized the need for the protection of prop- 
erty and fundamental rights of the citizen against legislative en- 
croachment, but rested the protection of the citizen upon rather 
vague and general notions of unexpressed limitation of governmental 
power and not upon any express constitutional provisions. The view 
then expressed is the foundation of the legal doctrine of vested rights, 
which in course of time came to be rested upon the due process 
clause. The theory of natural rights quite in harmony with the ten- 
dency of political thought in 1798 had prior to 1860 given way to 


109 Hurtado »v. California, r10 U. S. 516 (1884). 

n0 Chicago, Burlington & Quincy R. Co. v. Chicago, 166 U. S. 226 (1897). 

ill 2 Inst. 51. 

12 Murray’s Lessee v. Hoboken, 18 How. (U. S.) 272 (1855). 

43 Calder v. Bull, 3 Dall. (U. S.) 386 (1798). See the able discussion by Edward S. 
Corwin, 24 Harv. L. REv. 366, 460. 
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an attempt at more precise definition of limitations upon legislative 
power resting upon the language of the Constitution; and the 
struggle between the doctrine of vested rights and the public neces- 
sity, between the individual and the state, that has ever since 
engrossed the courts, had begun. 

The decision that due process of law does not necessarily mean 
judicial process becomes of increasing importance with the increas- 
ing complexity of administrative work and the necessity of leaving 
the final decision of many questions to administrative officers. 
The decisions of executive and administrative officers acting within 
powers expressly conferred by Congress are due process of law. 


Our immigration laws present a striking illustration.“ The power — 


to exclude aliens is a power affecting international relations, and 
vested in the political department of the government, to be regu- 
lated by treaty or by act of Congress and to be executed by the 
executive authority according to the regulations so established, 
except so far as the judicial department has been authorized by 
treaty or by statute or is required by the paramount law of the Con- 
stitution to intervene.”° The jurisdictional fact in cases under the 
immigration acts is that the person concerned is an alien. The 
existence of that fundamental jurisdictional fact must be deter- 
mined by some tribunal; it might have been decided that in the last 
resort this question was for the courts; it was, however, held that 
Congress has the power to commit the final decision of the question 
to administrative officers.“ The importance of the result is shown 
by contrast with the decisions in rate cases that the determinations 
of administrative bodies are subject to judicial control."” The 
consequence is that in a probable case the right of a citizen to his 
liberty and to remain in the country of his birth may be finally 
determined by an executive officer, and even the writ of habeas 
corpus will afford him no redress. This result may have been neces- 
sary to avoid swamping the courts with numerous cases, as one of 


14 Nishimura Ekiu v. United States, 142 U. S. 651 (1892). 

15 Fong Yue Ting v. United States, 149 U. S. 698, 713 (1893). 

116 Lem Moon Sing v. United States, 158 U. S. 538 (1895); Wong Wing »v. United 
States, 163 U. S. 228 (1896); Fok Yung Yo ». United States, 185 U. S. 296 (1902); Chin 
Bak Kan v. United States, 186 U. S. 193 (1902); The Japanese Immigrant Case, 189 
U. S. 86 (1903); Turner v. Williams, 194 U.S. 279 (1904); United States v. Ju Toy, 198 
U.S. 253 (1890); Tang Tun v. Edsell, 223 U.S. 673 (1905). 

117 Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 134 U. S. 418 (1890). 
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the opinions suggests."8 No doubt much latitude must be given 
to executive and administrative officers in order to protect them from ~ 
the hazard of private actions for damages in case a court upon fuller 
investigation finds they have erred in the facts. Power must reside 
somewhere, and whether it shall finally rest in administrative 
officers or in courts of justice must sometimes be determined, not 
with logical nicety and precision, but with a view to limitations 
necessary in the practical conduct of government. Ordinarily a 
forfeiture must be decreed by judicial proceedings, but 


“‘where the property is of little value, and its use for the illegal purpose is 
clear, the legislature may declare it to be a nuisance, and subject to sum- - 
mary abatement.” 


Due process of law, the court has recently said, depends on cir- 
cumstances. It varies with the subject matter and the necessities 
“of the situation.“° The governor of Colorado could not be held in 
damages for false imprisonment where a state of insurrection existed, 
and he in good faith but without sufficient reason held the plaintiff: 
until he thought he could be safely released. 


“When it comes to a decision by the head of the state upon a matter 
involving its life, the ordinary rights of individuals must yield to what 
he deems the necessities of the moment. Public danger warrants the 
substitution of executive process for judicial process.” 


The court might have added *‘ Silent leges inter arma.” 

Although in cases of necessity or great public convenience the 
existence of a jurisdictional fact may be finally determined without 
resort to the courts, there are other cases where its existence is 
subject to judicial review, and where the federal courts may by 
virtue of the due-process clause of the Fourteenth Amendment 
review the action of the state courts. Judicial proceedings for the 
sale of lands of decedents have been held void when in fact the former 
owner was not dead,” but proceedings for the administration of 
the estates of absentees presumed to be dead have been sustained 
under a differently worded statute; and the absentee’s title may 


8 United States v. Sing Tuck, 194 U. S. 161, 170 (1904). 
u9 Lawton v. Steele, 152 U. S. 133, 140 (1894). 

* 120 Moyer v. Peabody, 212 U. S. 78 (1900). 

121 Scott v. McNeal, 154 U. S. 34 (1894). 

12 Cunnius v. Reading School District, 198 U. S. 458 (1905). 
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be barred and his property distributed without notice to him, at 


~ least when he is allowed one year within which to reclaim it. 


Due process of law requires service of process within the juris- 
diction of the state in order to secure a personal judgment. Notice 
and a hearing is essential, and even in the case of a proceeding 
in rem, like the foreclosure of a mortgage, the notice must be suffi- 
cient to enable the adverse party to make a defense; a notice 
to a resident of Virginia to appear and answer a writ in Texas in 
five days is insufficient. But where Congress has power to sanc- 
tion a prohibition by penalties enforceable by executive officers 
without judicial trial on the ascertainment in a prescribed manner 
of certain facts, no hearing in the sense of raising an issue and ten- 
dering evidence is necessary; a penalty imposed for bringing in 
immigrants afflicted with loathsome and contagious diseases was 
sustained, although the time allowed the steamship company to 
produce evidence was too short to enable it to do so.” In fixing 
rates, it is not always necessary that notice should be given and a 
hearing afforded to the public service corporation; where the cor- 
poration has the right to question the legality and reasonableness 
of the rates, and the time for fixing them is regulated by statute, 
no specific notice is required;”’ but if the corporation has no right 
or opportunity to question the legality or reasonableness of the 
rates, the procedure is not due process.!8 In matters of general tax- 
ation the requirement of notice is even less stringent, and it is suffi- 
cient if the taxpayer has any opportunity to question the amount.!”® 

From the very first, attempts to bring under review in the federal 
courts by virtue of the due process clause alleged errors of law and 
fact that may have occurred in state courts or in proceedings under 
state authority *° have been firmly resisted by the federal courts. 


13 Blinn v. Nelson, 222 U.S. 1 (1911). 

14 Pennoyer v. Neff, 95 U. S. 714 (1887). 

1% Roller v. Holly, 176 U. S. 398 (1900). 

126 Oceanic Steam Navigation Co. v. Stranahan, 214 U. S. 320 (1909). 

27 San Diego Land Co. v. National City, 174 U.S. 739 (1899). 

28 Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 134 U. S. 418 (1890). 

29 Winona & St. Peter Land Co. v. Minnesota, 159 U. S. 526 (1895); Turpin ». 
Lemon, 187 U. S. 51 (1902); Longyear v. Toolan, 209 U. S. 414 (1908); Kentucky 
Union Co. v. Kentucky, 219 U. S. 140 (1911). " 

30 Marchant v. Pennsylvania R. Co., 153 U. S. 380 (1894). See also Iowa Central 
Ry. Co. v. Iowa, 160 U. S. 389 (1896); Backus ». Fort Street Union Depot Co., 169 
U. S. 557 (1898); Wilson v. North Carolina, 169 U. S. 586 (1898); Louisville & Nash- 
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Where a plaintiff has the benefit of a full and fair trial in the state 
courts, where his rights are measured not by law made to affect 
him individually, but by general provisions of law applicable to all 
in like condition, even if he can be regarded as deprived of his prop- 
erty by an adverse result, the proceedings are due process of law. 
A landowner is not deprived of property without due process because 
the amount awarded to him by commissioners as the value of his 
land is final.*! Where the state provides adequate machinery for 
ascertaining compensation on notice and hearing which are availed 
of, and there is no ruling of the state court which prevents compen- 
sation for property actually taken, there is no lack of due process 
even if the amount awarded is only nominal.” 

A right of appeal from the decision of a state board is not essen- 
tial."% Indictment by a grand jury is not indispensable.“ Trial 
by jury is not a privilege of the citizen protected by the amend- 
ment. A verdict may be rendered by a jury of less than twelve 
men. The rules of evidence may be changed,’ and it may be 
enacted that one fact shall be’ primé facie evidence of another fact, 
provided there be some rational connection between the fact proved 
and the ultimate fact presumed, and that the inference of one fact 
from proof of another shall not be so unreasonable as to be a purely 
arbitrary mandate.“* The common-law liability of a master to his 
servant may not only be enlarged, but the owner of a mine may be 
made liable for the wilful failure of the manager to furnish a reason- 
ably safe place for the workmen.® The possession of policy slips 
by a person other than a public officer may be made presumptive 
evidence of possession knowingly in violation of law; the derail- 


ville R. Co. ». Schmidt, 177 U. S. 230 (1900); Hooker v. Los Angeles, 188 U. S. 314 
(1903); Cincinnati Street Ry. Co. v. Snell, 193 U.S. 30 (1904). 

131 Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685 (1897). 

12 Appleby v. Buffalo, 221 U. S. 524 (1911). 

13 Reetz v. Michigan, 188 U. S. 505 (1903). 

14 Hurtado »v. California, r10 U. S. 516 (1884). 

135 Walker v. Sauvinet, 92 U. S. go (1875). 

136 Maxwell ». Dow, 176 U. S. 581 (1900). 

87 Pillow v. Roberts, 13 How. (U. S.) 472, 476 (1851); Marx v. Hauthorn, 148 U. S. 
172, 181 (1893); Turpin v. Lemon, 187 U.S. 51 (1902); Raitler v. Harris, 223 U.S. 437 
(1912). 

188 Mobile, Jackson & Kansas City R. Co. v. Turnipseed, 219 U. S. 35 (1910); 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61 (1911). 

489 Wilmington Star Mining Co. »v. Fulton, 205 U. S. 60 (1907). 
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ment of a railway car may be made primé facie proof of negligence 
either in construction, maintenance, or operation.“ On the other 
side of the line is the recent peonage case from Alabama; the stat- 


ute enacted that the refusal or failure without just cause of any 


person, who had entered into a contract of service, to perform the 
service, should be prima facie evidence of an intent to defraud 
and punishable by fine and imprisonment; this was held to violate 
the constitutional amendments by establishing involuntary servi- 
tude otherwise than as a punishment for crime. 

Efforts to induce the court to review the action of state authori- 
ties affecting the rights secured by the first ten amendments have 
not been successful. The decision in the Slaughter House cases 
in that respect has not been departed from, and most of the rights 
secured against federal legislation by the first ten amendments 
have been held to be rights of citizens of the states and not privi- 
leges and immunities belonging to them as citizens of the United 
States. The Fourteenth Amendment does not protect the citizen 
against alleged cruel and unusual punishment under state author- 
ity, nor secure trial by jury in civil or criminal cases,“ nor 
the right to bear arms,’ nor immunity from prosecution except 
after indictment by a grand jury,“ nor the right to be con- 
fronted by witnesses.“’ In these respects the federal Bill of 
Rights restricts the federal tribunals only. The Fourteenth 
Amendment does not subject state statutes and judicial decisions 
regulating procedure, evidence, and methods of trial to review by 
the federal courts provided the state courts have jurisdiction of the 
subject matter and the person, and notice and proper opportunity 
for hearing are given.“* There are, however, some rights so funda- 
mental in their character that a disregard of them involves want 
of due process of law. The right to have juries fairly chosen is one; 


141 Mobile, Jackson & Kansas City R. Co. v. Turnipseed, 219 U. S. 35 (1910). 

12 Bailey v. Alabama, 219 U.S. 219, 238 (1911). 

483 Q’Neil v. Vermont, 144 U. S. 323 (1892). 

44 Walker v. Sauvinet, 92 U. S. 90 (1875); Maxwell v. Dow, 296 U. S. 581 (1900). 

14 Presser v. Illinois, 116 U. S. 252 (1886). 

46 Hurtado v. California, r10 U. S. 516 (1884). 

47 West v. Louisiana, 194 U. S. 258 (1904). 

“48 Twining v. New Jersey, 211 U. S. 78 (1908); at page 111 Mr. Justice Moody 
says that subject to these two fundamental conditions the court has sustained all 
state laws, statutory or judicially declared, regulating procedure, evidence, and 
methods of trial, as consistent with due process of law, and he collects the cases. 
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the right to compensation for land taken for public use is another; 

and it has recently been contended, but without success, that the 

_ privilege against self-incrimination was of the same fundamental 
character.“8 The question whether the provision against unreason- 
able searches and seizures is so fundamental that adverse action 
by the states is prohibited by the due-process clause, has been three 
times expressly reserved and is not yet decided. 

Penalties held in terrorem in the event of failure in litigation, as 
in the case heretofore cited, have been held to amount to a denial 
of due process.”® To attempt by fear to dissuade the citizen from 
trying to enforce his rights in the judicial tribunals is hardly better 
than to require him in advance to agree to waive the rights given ~ 
him by the federal Constitution. Much less can a state forfeit the 
right of a company to do business therein in case it brings suit in 

_the federal court or removes a suit from the state court thereto. 

The result of the due-process clause is thus summed up by the 

Chief Justice in a recent case: ™ it 


“does not operate to deprive the States of their lawful power and of the 
right in the exercise of such power to resort to reasonable methods 
inherently belonging to the power exerted. On the contrary, the pro- 
visions of the due-process clause only restrain those arbitrary and un- 
reasonable exertions of power which are not really within lawful state 


power, since they are so unreasonable and unjust as to impair or destroy 
fundamental rights.” 


EQUAL PROTECTION OF THE LAWS. 


The clause prohibiting the states from denying the equal protec- 
tion of the laws is limited to persons within the jurisdiction of the 
state, and is therefore less extensive in its scope than the due- 
process clause. The words “within its jurisdiction” were inserted 
with an object. In the same year in which it was decided that 


49 Adams v. New York, 192 U.S. 585 (1904); Consolidated Rendering Co. ». Ver- 
mont, 207 U. S. 541 (1908). 

60 Fx parte Young, 209 U. S. 123 (1908). 

1t Western Union Tel. Co. ». Kansas, 216 U. S. 1 (1910); Pullman Co. v. Kansas, 
216 U.S. 56 (1910); Ludwig v. Western Union Tel. Co., 216 U. S. 146 (1910); Southern 
Railway Co. v. Greene, 216 U.S. 400 (1910); Western Union Tel. Co. v. Andrews, 216 
U.S. 165 (1910); Herndon 2. Chicago, etc. Ry., 218 U. S. 135 (1910). 

182 American Land Co. ». Zeiss, 219 U. S. 47, 66 (1910). 
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corporations were persons within the meaning of the amendment, 
it was held that a fire insurance company of Pennsylvania was not 
entitled as of constitutional right to do business in New York 
upon the same terms as New York companies, and that a state might 
impose more onerous terms upon a foreign than upon a domestic 
corporation, before permitting it to do business, since the foreign 
corporation was not within the jurisdiction until permitted to come 
by the action of the state.™* Upon this rule depends the mass of 
legislation by the states for the control of foreign corporations. 
Since corporations are not citizens, and are not persons within the 
jurisdiction until admitted, the control by the states is almost 
complete, subject to the due-process clause (which protects prop- 
erty, but does not prevent discriminatory legislation against corpo- 
rations not amounting to a deprivation of property), and subject 
also to the commerce clause.“ When, however, a corporation 
has once come into a state in compliance with its laws, and has 
therein acquired property of a fixed and permanent nature, it is a 
person within the jurisdiction of the state, and entitled to the equal 
protection of the laws. Although limited to persons within the 
jurisdiction of the state, the amendment applies to all within the 
territorial jurisdiction, without regard to differences of race, of 
color, or of nationality, and secures to all the protection of equal 
laws. It was successfully invoked for the protection of Chinese 
laundrymen in San Francisco against discriminating ordinances.!’ 
This clause has been invoked to limit the exercise of the police 
power, the power of taxation, of condemnation of private property 
for public use, of regulation of private business, and of labor, of 
methods of legal procedure, of restrictions upon freedom of contract, 
and the imposition of new liabilities. From the very beginning 
efforts have been constant and repeated to draw to the United States 
Supreme Court all sorts of cases under color of the claim that the 
appellant was deprived by the state of the equal protection of the 
laws. The court has, however, consistently held, as in the con- 
struction of the due-process clause, that it was not, as Justice Field 


88 Philadelphia Fire Association ». New York, 119 U. S. 110 (1886). 
14 Paul v. Virginia, 8 Wall. (U. S.) 168 (1868). 

85 Western Union Tel. Co. ». Kansas, 216 U. S. 1 (1910). 
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expressed it, ‘‘A harbor where refuge can be found from every act of 
ill-advised and oppressive State legislation.” “* The attempt of the 
court to amplify the language of the amendment has, however, 
tended to increase the flood of litigation. In 1885 it said ™® that 
this clause of the amendment undoubtedly intended not only that 
there should be no arbitrary deprivation of life or liberty, or arbi- 
trary spoliation of property, but that equal protection and security 
should be given to all under like circumstances in the enjoyment 
of their personal and civil rights; that all persons should be equally 
entitled to pursue their happiness and acquire and enjoy property; 
that they should have like access to the courts of the country for 
the protection of their persons and property, the prevention and re- 
dress of wrongs, and the enforcement of contracts; that no impedi- 
ment should be interposed to the pursuits of any one except as 
applied to the same pursuits by others under like circumstances; 
that no greater burdens should be laid upon one than are laid upon 
others in the same calling and condition; and that in the adminis- 
- tration of criminal justice no different or higher punishment should 
be imposed upon one than such as is prescribed to all for like offenses. 
So long a list of possible cases invited appeals to the federal courts 
for the protection supposed to be secured by the amendment. Yet 
in the very case in which that language was used, a municipal or- 
dinance prohibiting washing and ironing in public laundries and 
wash houses within defined territorial limits, from ten o’clock at 
night to six in the morning, was held valid. At the same term it 
was held that the ordinance was not an unwarrantable discrim- 
ination against persons engaged in the laundry business, because 
persons in other kinds of business were not required to cease from 
their labors during the same hours at night, since the risk of fire 
might not be so great. 

At the next term the court held that an ordinance forbidding 
any person to carry on a laundry in a building not of brick or stone, 
within the city and county of San Francisco, without obtaining the 
consent of the supervisors, was administered by the public author- 
ities with a mind so unequal and oppressive as to amount to a prac- 


458 Missouri Pacific Ry. Co. ». Humes, 115 U. S. 512 (1885). 
489 Barbier v. Connolly, 113 U. S. 27, 31 (1885). 
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tical denial by the state of the equal protection of the laws. It 
was as administered directed against Chinese only. 

The three cases establish that the equal protection clause of the 
amendment secures all persons within the jurisdiction of the state 
against arbitrary laws or arbitrary administration of the law, but 
that laws may operate differently upon different classes, if the clas- 
sification is founded upon a reasonable basis and is not arbitrary. 
It is enough if persons similarly situated are treated alike in priv- 
ileges conferred or liabilities imposed.’ The requirement of a 


' license which was condemned when administered with an evil 


eye and an unequal hand is not necessarily arbitrary, and has been 
since sustained. The decisions since 1885 are concerned with a 
definition of the bounds of a proper classification. The court has 
leaned strongly, as it ought, toward sustaining state legislation, 
even when the reasonableness of the classification was doubtful. 
The result has been to qualify greatly the general language of the 
amendment, but with all the qualifications, it still remains an 
important safeguard of the individual against arbitrary govern- 
mental action. It secures also to citizens of different states equal 
rights in other states which might otherwise be beyond the protec- 
tion of the constitutional provision securing to the citizens of each 
state the privileges and immunities of citizens in the several states. 
It has even been suggested recently that the federal government 
may be subject to a similar limitation, but on what ground is not 
stated.1 

Some illustrations of the line of cleavage between permissible 
classification and arbitrary classification will suffice to show the 
difficulty, always present in the law, of applying general language 
to concrete cases. 

An attachment may be authorized against a non-resident defend- 
ant. without requiring bond of the plaintiff, although a bond is 
required when an attachment is issued against a resident defend- 
ant. In proceedings im rem, notice to a non-resident owner by 


162 Field v. Barber Asphalt Co., 194 U. S. 618, 621, 622 (1904). 
. 18 Crowley v. Christensen, 137 U.S. 86 (1890); Gundling v. Chicago, 177 U. S. 183 
(1900); Fischer v. St. Louis, 194 U. S. 361 (1904); Liebermann v. Van De Carr, 199 
U. S. 552, 560 (1905). 
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publication may suffice while personal service is required upon a 
resident owner,!® since personal service may be impossible in the 
case of non-residents. Resident owners may be privileged to protest 
against a public improvement while non-resident owners may not,}* 
since the presence within the city of the resident property owners, 
their direct interest in the subject matter, and their ability to protest 
promptly if the means employed are objectionable, place them on a 


‘distinct footing from the non-resident, whom it may be difficult 


to reach. It seems that criminal process may be employed against 
residents while civil process only is authorized against non-residents 
to enforce the same liability for a public improvement. The stock 
of non-resident stockholders of a corporation may be assessed at its 
market value without deduction on account of real estate held by 
the corporation, while the stock of the resident stockholder is as- 
sessed at its market value, less the proportionate value of all real 
estate held by the corporation upon which it has already paid a 
tax, provided the non-resident pays only a state tax, and the 
resident pays a tax. to the municipality in which he resides, and 
the state tax imposed upon the non-resident approximates in rate 
the municipal tax upon residents. This case, however, is rather one 
in which the tax imposed is not arbitrary, than one of classification 
strictly speaking, and is justified as a practical effort to apportion 
fairly the burden of taxation between residents and non-residents. 
The wider scope of the power which the state possesses over cor- 
porations and joint-stock associations 1”° justifies legislation relat- 
ing thereto which would not be justified as to individuals; a foreign 
corporation may be restrained from doing business in case it has 
done certain prohibited acts whether within or without the state, 
and may be compelled to produce books and papers kept outside 
the state on pain of a judgment by default against it.” The 
attempt to introduce a factitious equality without regard to prac- 


16 Huling v. Kaw Valley Ry. Co., 130 U.S. 559 (1889); Ballard v. Hunter, 204 U. S. 
241 (1907). 
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1688 District of Columbia v. Brooke, 214 U. S. 138 (1909). 

169 Travelers’ Insurance Co. v. Connecticut, 185 U. S. 364 (1902). 

170 Joint-stock associations may be included with corporations. Flint 2. Stone 
Tracy Co., 220 U. S. 107 (1911). 

171 Consolidated Rendering Co. v. Vermont, 207 U. S. 541 (1908); Hammond 
Packing Company »v. Arkansas, 212 U. S. 322 (1909). 


. 
4 

H 


34 HARVARD LAW REVIEW. 


tical differences between individuals and corporations by appealing 
to the Fourteenth Amendment has been checked by the court.!” 
The state of Tennessee made a violation of its anti-trust statute 
a crime, punishable in the case of natural persons by fine and im- 
prisonment, and in the case of corporations by bill in equity and 
ouster. It was contended that this deprived corporations of the 
protection of a preliminary investigation by a grand jury, an indict- 
ment or presentment thereby, of trial by jury, and the right to have 


guilt established beyond a reasonable doubt. The court held that 


Tennessee was seeking to prevent a certain kind of conduct; the 
threat of fine and imprisonment was likely to be efficient for men, 
while the latter was impossible and the former less serious to cor- 
porations; and on the other hand ouster was likely to achieve the 
result with corporations but would be extravagant as applied to men; 
since there was thus a fundamental distinction in the evils that 
different delinquents might be forced to suffer, a distinction between 
the modes of establishing the delinquency might be justified. 

Since the states may prescribe such conditions as they please 
for the admission of corporations of other states,!” it follows that 


a distinction may be made between foreign and domestic corpora- 


tions. A foreign corporation may be denied the right to participate 
on terms of equality with domestic creditors in the distribution of 
the assets of another foreign corporation, where an individual citizen 
of another state may not.! The permit of a foreign corporation 
to do business in the state may be revoked for violation of its laws 
against illegal combinations in restraint of trade.” But the control 
of the state over foreign corporations is limited by rights under 
the commerce clause,!” and by the right to equal protection of a cor- 
poration which has entered the state in compliance with its laws 
and acquired property of a fixed and permanent nature.!”" 


The state may, however, go further and may make a distinction © 


between the liabilities of different corporations. A railroad company 
may be made liable for double damage for injuries to cattle where 


17 Standard Oil Co. v. Tennessee, 217 U. S. 413 (1910). 

178 Pembina Mining Co. v. Pennsylvania, 125 U. S. 181 (1888). 
17% Blake v. McClung, 172 U. S. 239 (1898). 

17%5 Waters-Pierce Oil Co. v. Texas, 177 U. S. 28 (1900). 

1% Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910). 

177 Southern Ry. Co. v. Greene, 216 U. S. 400 (1910). 
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"it fails to erect fences and cattle guards,!”* and may be required by 


statute to fence its road,”° to abolish grade crossings,!*° to rebuild 
a bridge over a natural watercourse with a larger opening when that 
is made necessary by an increase in the volume of water resulting 


_ from lawful and reasonable regulations by public authority estab- 


lished from time to time for the drainage of lands along the water- — 
course,!*! and may be subjected to a penalty for allowing noxious 
weeds to go to seed along its right of way. A state may abolish 
the fellow-servant rule as to railway employees,!* may as to them 
adopt an employer’s liability act '** even for the benefit of employees 
not exposed to dangers peculiarly resulting from the operation of a 
railroad,!® but may also, on the other hand, subject railway postal 
clerks to the same disabilities as an employee.’ The exemption 
from liability for damages sustained while engaged in the construc- 
tion of a new road not open to public travel or use does not make the 
classification bad.!®’ A railroad company may also be made liable 
for damages caused by fire communicated from its locomotives,'** 
and required to pay an attorney’s fee if it unsuccessfully defends 
litigation.*° The peculiar liabilities thus imposed upon railroads 
find their justification in the peculiar hazards due to their operation. 
Where there is no such peculiarity, the reason justifying the classifi- 


178 Missouri Pacific Ry. Co. v. Humes, 115 U. S. 512 (1885); Minneapolis & St. 
Louis Ry. Co. v. Beckwith, 129 U. S. 26 (1889). 

179 Minneapolis & St. Louis Ry. Co. v. Emmons, 149 U. S. 364 (1893). 

180 New York & New England R. Co. ». Bristol, 151 U. S. 556 (1894). 

181 Chicago, Burlington & Quincy Ry. Co. ». Drainage Commission, 200 U. S. 561 
(1906). 

18 Missouri, Kansas & Texas Ry. Co. v. May, 194 U. S. 267 (1904). 

18% Missouri Pacific Ry. Co. ». Mackey, 127 U. S. 205 (1888); Minneapolis & St. 
Louis Railway Co. v. Herrick, 127 U. S. 210 (1888); Chicago, Kansas & Western R. 
Co. v. Pontius, 157 U. S. 209 (1895). 

1% Tullis v. Lake Erie & Western R. Co., 175 U. S. 348 (1899). 

18% Louisville & Nashville R. Co. v. Melton, 218 U. S. 36 (1910). 

186 Mobile, Jackson & Kansas City R. Co. v. Turnipseed, 219 U. S. 35 (1910). 

187 Minnesota Iron Co. v. Kline, 199 U. S. 593 (1905). * 

188 St. Louis & San Francisco Ry. Co. ». Mathews, 165 U. S. 1 (1896). 

189 Atchison, Topeka & Santa Fe R. Co. ». Matthews, 174 U. S. 96 (1899). A simi- 
lar rule has been sustained as to a fire insurance company. Farmers’, etc. Ins. 
Co. v. Dobney, 189 U.S. 301 (1903). And life and health insurance companies. Fi- 
delity Mutual v. Mettler, 185 U. S. 308 (1902). The same principle is involved in 
Orient Insurance Co. v. Daggs (valued policy statute), 172 U.S. 557 (1899); North- 
western National Life Ins. Co. v. Riggs, 203 U.S. 243 (1906); Seaboard Air Line ». 
Seegers, 207 U. S. 73 (1907) (penalty for faiiure to adjust damage claims promptly). 
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cation ceases; a railroad company cannot be compelled to pay an 
attorney’s fee if defeated in an ordinary suit for debt, where no in- 
dividual and no other corporation is subject to that liability.1° 

In matters of taxation, the state may treat railroads as a class 
by themselves, since a railroad is a property situated in more than 
one taxing district, and with special characteristics that distinguish 
it from other property.' Where property has been omitted from 
taxation, the state may reach backward and collect taxes, and it 
may collect such taxes from railroads although it does not attempt 
to collect them from the owners of other property.” The regula- 
tions must proceed within reasonable limits and general usage, and 
must not amount to clear and hostile discriminations, especially 
such as are of an unusual character, unknown to the practice of 
our government. Diversity of taxation, both with respect to 
the amount imposed and the species of property selected either 
for taxation or exemption, is not inconsistent with uniformity 
and equality in the proper sense of those terms, while a system that 
imposes the same tax upon every species of property, irrespective 
of its nature or condition or class, will be’destructive of the princi- 
ple of uniformity and equality in taxation.™ It is hardly necessary 
to add that a railroad company may be compelled to bear the ex- 
penses of a state railroad commission, since those expenses result 
from the existence of the railroad and the exercise of its privileges.!* 

Not only may the state legislate for the control, regulation, and 


199 Gulf, Colorado & Santa Fe Ry. Co. ». Ellis, 165 U. S. 150 (1897). 

191 Kentucky Railroad Tax Cases, 115 U. S. 321 (1885); Bell’s Gap R. Co. ». 
Pennsylvania, 134 U. S. 232 (1890). 

12 Florida Central, etc. Co. v. Reynolds, 183 U. S. 471 (1902). 


1% Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232 (1890); Columbus Southern . ° 


Ry. v. Wright, 151 U. S. 470 (1894). The rule has been applied to insurance com- 
panies, Home Insurance Co. v. New York, 134 U. S. 594 (1890). To telegraph com- 
panies, Western Union Tel. Co. v. Indiana, 165 U.S. 304 (1897). To express companies, 
Adams Express Co. v. Ohio, 165 U. S. 194 (1897); Adams Express Co. v. Indiana, 165 
U. S. 255 (1897); Adanfs Express Co. v. Kentucky, 166 U. S. 171 (1897). To bridge 
companies, Henderson Bridge Co. ». Kentucky, 166 U.S. 150 (1897). To banks, Mer- 
chants’ Bank »v. Pennsylvania, 167 U. S. 461 (1897). 

1% Pacific Express Co. v. Seibert, 142 U. S. 339 (1892). And a street railway may 
be subjected to a special tax to which a steam railroad is not subject. Savannah, 
Thunderbolt, etc. Ry. v. Savannah, 198 U. S. 392 (1905). And a distinction in taxa- 
tion may be made between a surface and a sub-surface railway. Metropolitan Street 
Ry. Co. v. New York, 199 U. S. 1 (1905). 

1% Charlotte, etc. Co. v. Gibbes, 142 U. S. 386 (192). 
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taxation of railroads as a special class, but may even, where there is 
a reasonable basis for the distinction, legislate for one class of rail- 
roads and not for another. In an early case the court sustained a 
city ordinance that applied to one railroad only,’ for the reason 
that no other person or corporation was or could be in like situation 
except with the consent of the city, and the ordinance, while appar- 
ently limited in its operation, applied to all who could do what it. 
prohibited and was in effect general. There seems no reason to 
question that a class may have a single member, provided the dis- 
tinguishing marks of the class bear a reasonable relation to the sub- 
ject matter of the legislation;!*’ in the absence of such distinguishing 
marks, legislation relating to a single corporation only may deprive 
it of the equal protection of the laws. In the Kansas City Stock 
Yards case,!®* legislation as to rates of charge was held bad because 
the statute applied to one corporation only, and the attempt to make 
it a class by itself because of the extent of its business was not sus- 
tained. Size may, however, in a proper case, be a good basis of 
classification. Proceedings for the forfeiture of large tracts of land 
because of the failure of the owner to have them listed for taxation 
have been sustained, although tracts of less than a thousand acres 
were exempt from forfeiture under like circumstances.’ The 
reasonable basis for the classification was found in the fact that 
small tracts would probably be found in the actual occupancy of 
some one so that their extent or boundary could be readily ascer- 
tained for purposes of assessment and taxation; an underlying rea- 
son seems to have been the necessities of the public revenue. It is 
less difficult to see the reasonable basis of the classification where 
a statute provides for the inspection of mines only where more than 
five men are employed at any one time.” A special occupation tax 
upon wholesale dealers in oil has recently been sustained as based 
upon a reasonable classification,” and special restrictions upon small 


1% Railroad Company v. Richmond, 96 U. S. 521 (1877). 

197 Erb v. Morasch, 177 U. S. 584 (1900). 

198 Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 114 (1901). 

199 King v. Mullins, 171 U. S. 404 (1898). 

200 St. Louis Consolidated Coal Co. 2. Illinois, 185 U. S. 203 (1902); McLean ». Ar- 
kansas, 211 U. S. 539 (1909), sustaining a statute regulating the weighing of coal in 
mines where ten or more’men were employed underground. 

201 Southwestern Oil Co. v. Texas, 217 U. S. 114 (1910). See also Cook v. Marshall 
County, 196 U. S. 261 (1908). ; 
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bankers have been sustained upon the ground that legislation 
which regulates business may well make distinction depend upon 
the degree of evil,” although size must be an index to the evil to 
be remedied if it is to form a proper basis for classification.2™ 

“An act harmless when done by one may become a public wrong when 
done by many acting in concert, for it then takes on the form of a con- 
spiracy, and may be prohibited or punished, if the result be hurtful to 
the public or to the individual against whom the concerted action is 
directed.” % 


Time alone may justify classification; 


“the Fourteenth Amendment does not forbid statutes and statutory 
changes to have a begining - thus to discriminate between the rights 
of an earlier and later time.” 


Even the general sentiment of the community may suffice to jus- 
tify regulations for the separation of white and colored persons on 
railway trains where there is no discrimination in the accommoda- 
tions provided.” 

Classification which may be valid for one purpose may not be for 
another. A special license tax upon persons carrying on the business 
of refining sugar and molasses and exempting planters and farmers 
grinding and refining their own sugar and molasses was sustained ;?°% 
but two years later the exemption of producers and raisers of agri- 
cultural products and live stock from the provisions of the anti- 
trust statute of Illinois was held to make the act void.?” This 
restriction of the power of the state is subject to some limita- 
tions; milk dealers may be singled out for special regulation under 


202 Engel v. O’Malley, 219 U. S. 128 (1911). 

208 Heath & Mulligan Mfg. Co. ». Worst, 207 U. S. 338 (1907). 

204 So railroads less than fifty miles long may be exempted from legislation forbid- 
ding the use of stoves on trains. New York, New Haven & Hartford R. Co. v. New 
York, 165 U. S. 628 (1897). And from the “full crew” law, Chicago, etc. Ry. v. Arkan- 
sas, 219 U. S. 453 (1911). 

20% Grenada Lumber Co. 2. Mississippi, 217 U. S. 433, 440, 441 (1910). 

206 Sperry & Hutchinson v. Rhodes, 220 U. S. 502 (1911). 

207 Chiles v. Chesapeake & Ohio Ry. Co., 218 U. S. 71 (1910). 

208 American Sugar Refining Co. v. Louisiana, 179 U.S. 89 (1900). See also Clark ». 


- Titusville, 184 U. S. 329 (1902) (discriminating tax on merchants); W. W. Cargill Co. 


v. Minnesota, 180 U. S. 452 (1901) (license tax on elevators situated upon a railroad 
right of way, but not on those situated elsewhere). 
209 Connolly v. Union Sewer Pipe Co., 184 U. S. 540 (1902). 
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the sanitary code,”° and different prohibitions and penalties may 
be provided as to producing and non-producing vendors of milk,” 
since these regulations bear a reasonable relation to the character 
of the business. Sales of stock on margin may be prohibited, 
although other forms of speculation are permitted;”? and a tax of 
two cents a share may be imposed on transfers of stock based on 
par and not on market value, although no such tax is imposed on 
other transfers.2% The last case is interesting because it suggests a 
qualification — 


“The general expressions of the amendment must not be allowed to 
upset familiar and long established methods and processes by a formal 
elaboration of rules which its words do not import.” 


Many different circumstances justify a difference of legislation. 
Differences of locality for purposes of legal procedure,” differences 
of population,” differences in sections of a city for the purpose of 
building regulations,” peculiarities in the construction of highways 
with reference to liability to damage from use by cattle,” differ- 
ence between agricultural and other land with reference to annexa- 
tion to a city,”® difference between a city and other municipalities 
with reference to liability for damages in case of riots,” differences 

210 Lieberman v. Van De Carr, 199 U. S. 552 (1905). 

2 St. John »v. New York, 2o1 U. S. 633 (1906). See also Cox v. Texas, 202 U. S. 
446 (1906). 

212 Otis v. Parker, 187 U. S. 606 (1903). 

8 Hatch v. Reardon, 204 U. S. 152 (1907). Other cases in which distinctions have 
been sustained are: Williams v. Fears, 179 U. S. 270 (1900) (an occupation tax on “emi- 
grant agents” hiring laborers to be employed beyond the limits of the state, although 
the business of hiring persons to labor within the state was not subject to the tax); 
Armour Packing Co. v. Lacy, 200 U. S. 226 (1906) (license tax on meat packers, but 
none on those selling their products, or on those packing articles of food other than 
meat); Bacon v. Walker, 204 U. S. 311 (1907) (prohibiting the grazing of sheep under 
certain conditions, but not the grazing of other cattle). Williams v. Arkansas, 217 
U. S. 79 (1910) (prohibiting drumming or soliciting on trains for certain occupations 
but not for others). 

244 Missouri v. Lewis, ror U. S. 22 (1879); Hayes v. Missouri, 120 U. S. 68 (1887); 
Chappell Chemical & Fertilizer Co. ». Sulphur Mines Co., 172 U. S. 474 (1899); Mal- 
lett v. North Carolina, 181 U. S. 589 (1901). ‘ 

5 Budd v. New York, 143 U. S. 517 (1891) (regulation of elevator charges); 
Mason ». Missouri, 179 U. S. 328 (1900) (registration laws). 

216 Welch v. Swasey, 214 U. S. gr (1909). 

217 Jones v. Brim, 165 U. S. 180 (1897). 

18 Clark », Kansas City, 176 U. S. 114 (1900). 

19 City of Chicago v. Sturges, 222 U. S. 313 (1911). 


. 
| 
4 
| 
4 
. a 
; 
| 
| 
4 


i 


40 HARVARD LAW REVIEW. 


in the character of articles upon some of which a representation 
of the flag may be placed though not on others,”° differences of age 
for the purpose of enforcing a law for compulsory vaccination, 
difference in degrees of relationship for the purpose of inheritance 
taxes,” difference between first and old offenders,“ and between 
life prisoners and other convicts for the purpose of punishment 
and of providing for an indeterminate sentence,™ have all been held 
to justify differences in legislation. 

The amendment has drawn a vast mass of litigation to the federal 
courts, but there are few cases where state legislation has been set 


‘aside. Amid the labyrinth of decisions of which those I have cited 


are illustrations, the principle that has guided the court is that the 
object of the amendment was to prevent arbitrary action. Action 
is not arbitrary (1) if the discrimination is founded upon a reason- 
able basis, and (2) has relation to the subject matter of the legisla- 
tion.”’ Questions as varied as the multitude of human affairs will 
arise. We must continue to define, as we have for forty years, 
by a process of inclusion and exclusion. Whether that process 
shall be conducted by the slower and more considerate process of 
the courts where both sides are heard and the court feels obliged to 
vindicate its conclusions by reason, or by the sometimes hastier 
but not always in the end more expeditious processes of an electorate © 
or a legislative body which may substitute its will for reason, is a 
question of political expediency. A lawyer naturally prefers the 
existing method, hitherto the boast of our American system, but 
must recognize that under a different system the vague provision 


220 Halter v. Nebraska, 205 U. S. 34 (1907). 

221 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 

22 Magoun ». Illinois Trust & Savings Bank, 170 U. S. 283 (1898); Billings ». 
Illinois, 188 U. S. 97 (1903); Campbell v. California, 200 U. S. 87 (1906). The rule has 
recently been extended to a case of a transfer inter vivos creating a remainder after a life 
estate with a power of revocation. Keeney v. New York, 222 U.S. §25 (1911). 

28 Moore v. Missouri, 159 U. S. 673 (1895); McDonald v. Massachusetts, 189 U. S. 
311 (1901). 

2% Finley v. California, 222 U. S. 28 (1911). 

2% Ughbanks v. Armstrong, 208 U. S. 481 (1908). 

26 See also Lindsley v. National Carbonic Gas Co., 220 U.S. 61 (1911) (differences in 
manner and purpose of pumping natural mineral waters); Provident Savings Insti- 
tution ». Malone, 221 U. S. 660 (1911) (savings bank a proper class for legislation 
as to unclaimed deposits). : 

27 Lindsley ». Natural Carbonic Gas Co., 220 U. S. 61 (1911), and Mutual Loan 
Co. v. Martell, 222 U. S. 225 (1911), are recent expressions of the court’s view. 
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of the Great Charter has frequently served a useful purpose in pro- 
tecting personal liberty and private property. Whatever system 
is followed, language must continue to be defined when it becomes 
necessary to apply it to concrete cases. 

The practical result depends not so much upon the language of 
the written instrument or the statutory enactment, as upon the 
spirit in which the language is defined and the law administered. 
The framers of tthe constitution of New Jersey in 1844 followed 
closely the model of the federal Constitution. They had before 
them the federal Bill of Rights; they omitted the due-process clause 
of the Fifth Amendment, although they adopted other clauses; 
yet it has never been suggested that either liberty or property was 
less cared for in New Jersey than in her sister states with their 
more precise constitutional guarantees; and curiously enough in 
the great case that arose soon after that constitution was adopted, 
it was the laymen in the court of last resort who were most careful 
of the rights of private property, and not the lawyers; the lawyers, 
not the laymen, recognized the paramount right of the public 
necessity. 


Francis J. Swayze. 


Newark, N. J. 
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THE LATEST PHASE OF NEGRO 
DISFRANCHISEMENT. 


er with Mississippi! in 1890, most of the southern 

states have passed statutes or adopted constitutional provi- 
sions, so drafted within limits which are hoped to be permissible under 
the United States Constitution, as, upon their face, to exclude from 
the right of suffrage as large a number of the negro race as possible 
without excluding the whites; or by fair intendment to bring about 
the same result by arming officers of registration and election with 
wide discretionary powers to that end.” 

The ‘latest provision of this character is Article 3, section 4a 
of the Oklahoma constitution,’ which was originally suggested as 
a constitutional amendment by concurrent resolution of the legis- 
lature in March, 1910, then initiated by the people and duly passed 
by a popular vote August 2, 1910: 


“No person shall be registered as an elector of this state or be allowed 
to vote in any election herein unless he be able to read and write any 
section of the Constitution of the State of Oklahoma; but no person, 
who was, on January 1, 1866, or at any time prior thereto entitled to vote 


under any form of government, or who, at that time, resided in some for- 


eign nation, and no lineal descendant of such person shall be denied the 
right to register and vote because of his inability to so read and write sec- 
tions of such Constitution. Precinct election inspectors having in charg2 
the registration of electors shall enforce the provisions of this section at 
the time of registration, provided registration be required. Should 
registration be dispensed with, the provisions of this section shall be 
enforced by the precinct election officers, when electors apply for ballots 
to vote.” 


1 For a holding by the state court that the Mississippi provision does not violate 
the Constitution of the United States, see Sproule v. Fredericks, 69 Miss. 898 (1892); 
Dixon v. State, 74 Miss. 271 (1896). 

2 The following are of that character: Mississippi Constitution, Article 12, secs. 
241-245 (1890); South Carolina Constitution, Article 2, sec. 4 (1895); Louisiana Con- 
stitution, Article 197, secs. 1-5 (1898); North Carolina Constitution, Article 6, secs. 
1-4 (1900); Alabama Constitution, Article 8, secs. 180-187 (1901); Virginia Consti- 
tution, Article 2, secs. 18-23 (1902); Georgia Constitution, Article 2, sec. 1 (1908); 
Acts of Maryland, 1908, c. 525. 

8 Williams, Annotated Constitution and Enabling Act of Oklahoma, p. 25. 
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A comparison of this clause with its predecessors shows the Okla- 
homa amendment to be the most sweeping attempt yet made consti- 
tutionally to include all whites and exclude all blacks from the 
privilege of voting. It represents something of a departure from 
the idea contained in the “understanding” clause of the Mississippi 
constitution of securing the ends aimed at by lodging an arbitrary 
discretion in election officials, in favor of a definite classification, 
which itself accomplishes the purpose; although there of course 
remains as an ultimate resource the possibility of a hostile enforce- 
ment by the precinct election officers in case its operation should not 
otherwise prove sufficiently exclusionary, or in case the grandfather 
clause proper should be excised by the courts and the remainder of 
the enactment allowed to stand. 7 

Is this latest phase of such legislation constitutional? Appeals 
which may possibly test its validity are now pending in the Eighth 
Circuit Court of Appeals in a criminal case, and in a civil case in 
the Supreme Court of the United States. 


The question arises under the following clauses of the Fourteenth 
and Fifteenth Amendments: 


Fourteenth Amendment: “No State shall make or enforce any law, 
which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 

Fifteenth Amendment: “The right of citizens of the United States 
to vote shall not be denied or abridged by the United States or by any 
State on account of race, color, or previous condition of servitude.” 


Both articles contain clauses giving Congress power to enforce 
them by appropriate legislation. 

Under Article 1, section 2 of the United States Constitution 
it is further provided concerning the election of members of the 
House of Representatives that 


“the electors in each state shall have the qualifications requisite for elec- 
tors of the most numerous branch of the State legislature.” 


Soon after the passage of the Fourteenth and Fifteenth Amend- 
ments the question arose as to whether the elector derived any part 
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of his right and, if so, what part from the federal government. 
It was held by the Supreme Court that suffrage is not a necessary 
incident of national citizenship,‘ that the United States has not 
conferred the franchise upon any one, that it has no voters of its 
own creation, and that what it has conferred is merely the right 
to freedom from discrimination on the ground of race, color, or 
previous condition of servitude.® 

In another case,® the court held that the right to vote in the 
states comes from the states, but that the right of exemption from 
the prohibited discrimination comes from the United States. 
Before the Fifteenth Amendment was passed such discrimination 
could have been made and the negro race excluded, but now, 


“Tf citizens of one race having certain qualifications are permitted to 
vote, those of another having the same qualifications must be.” 7 


And further, it was held that it is not every wrongful refusal to re- 
ceive the vote of a qualified elector at state elections that Congress 
can punish, but only such as are refused on account of race, color, 
or previous condition of servitude. Sections 3 and 4 of the Act of 
May 31, 1870,° known as the Enforcement Act, were held invalid 
as not confined in their operations to unlawful discrimination on 
account of race. The court, however, seemed to think later that 
it had gone too far in entering so complete a disclaimer on the part 
of the nation, of federal rights in the franchise, and in Neal v. Dela- 
ware ° it held that beyond all question the amendment does have 
the affirmative effect of removing the word “white” from all con- 
stitutions in which it appears and so to all intents and purposes 
under such circumstances giving votes to the colored people; and 
in Ex parte Yarbrough the court seems still further intent on 


4 Minor v. Happersett, 21 Wall. (U. S.) 162 (1874). 

5 See 33 Congressional Record, 1162. In a debate in the United States Senate 
some years later concerning the North Carolina Constitution, Senator H. D. Money of 
Mississippi said, referring to the Fifteenth Amendment, “Outside of that one restric- 
tion the states can range from one end to the other of all the expedients proposed in 
order to restrict or enlarge their franchise in any manner that they deem best to pro- 
mote their prosperity and progress.” 

6 United States v. Cruikshank, 92 U.S. 542 (1875). 

7 United States v. Reese, 92 U. S. 214 (1875). 

8 16 U. S. Stat. at Large, 140. 

® Neal »v. Delaware, 103 U. S. 370 (1880). 

10 Ex parte Yarbrough, 110 U. S. 651 (1884). 
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modifying the language of prior decisions in this particular. The 
court says: 


“Counsel for petitioners, seizing upon the expression found in 
the opinion of the court in the case of Minor v. Happersett, 21 Wall. 162, 
that ‘the Constitution of the United States does not confer the right 
of suffrage upon any one’ without reference to the connection in which it 
is used, insists that the voters in this case do not owe their right to vote, 
in any sense to that instrument. But the court was combating the argu- 
ment that this right was conferred on all citizens and therefore upon 
women as well as men . . . the court did not intend to say that when the 
class or the person is thus ascertained, his right to vote for a member of 
Congress was not fundamentally based upon the Constitution.” 


And the court says again that it does confer upon him the right to 
vote because it annuls the word “white,” and somewhat prophet- 
ically adds that 


“such would be the effect of any future constitutional provision of a State 
which should give the right of voting exclusively to white people. . . . 
In such cases this fifteenth article of amendment does, proprio vigore, 
substantially confer on the negro the right to vote, and Congress has the 
power to protect and enforce that right. . .. The principle... is 
as necessary to the right of other citizens to vote as to the colored citizen, 


and to the right to vote in general as to the right to be protected against 
discrimination.” 


But despite this language the Fifteenth Amendment could not have 
any real effect of conferring suffrage on the blacks for the reason 
well pointed out by John Mabry Matthews," that even with the . 
word “white” eliminated no negro could vote until he had first 
complied with other state requirements, such as the payment of 
poll taxes and the like, so that it still remains substantially true that 
suffrage comes not from the nation but from the state, and a mere 
general statement to the contrary in Wiley v. Sinkler,” apparently 
made from a supposed necessity to conserve national power, does 
not change the fact that the right to prescribe qualifications for 
electors of the most numerous branch of its legislature carries 
with it to the state essentially the power to grant or withhold the 
franchise. 


1 Legislative and Judicial History of the Fifteenth Amendment, by John Mabry 
Matthews, p. 109. 2 Wiley 2. Sinkler, 179 U. S. 58 (1900). 
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Nor is this changed or modified by Article 1, section 4, giving 
Congress the power to make or alter regulations as to the times, 
places, and manner of holding elections for senators and represent- 
atives. While this undoubtedly gives Congress paramount au- 
thority over such elections, and “‘it is not obliged to stand by as a 
passive spectator when duties are violated and outrageous frauds 
are committed,” ™ yet the word “manner” has never been con- 
strued broadly enough to permit Congress to prescribe the qualifi- 
cations of electors. To be sure this means that the states by failing 
to provide an electorate and not sending representatives might de- 
stroy the central government; but Webster admitted this to be true, 
and simply stated in answer that all governments could be destroyed 
by allowing their functions to lapse into disuse. Strictly speaking 
the United States can have no national electorate. 

But while it is fairly well settled that suffrage does not come 
from the federal government, it is now also beyond controversy 
that the United States has full power to protect the exercise of the 
franchise from any act of the state tending to deny or abridge it 
on the ground of race. Conspiracies against voters and crimes 
against the franchise as such are not within federal jurisdiction; 
they are so only when they are committed by state agencies with 
state authority and when they are calculated to discriminate on 
account of race. The right to supervise the elections of represent- 
atives is unlimited under Article 1, section 4, but the right of the 
federal government under the Fifteenth Amendment ai those elec- 
tions is absolutely confined to the one power of seeing that discrim- 
ination does not occur on the basis of race. 

Congress, therefore, has no power to deal with unofficial individ- 
uals who interfere with the franchise in purely state elections. This 
was first decided in United States v. Amsden,” where it was held that 
the Fifteenth Amendment does not lay a prohibition upon private 
individuals.“ The leading case on this point is James v. Bowman, 
which established finally and firmly the doctrine that the Fifteenth 
Amendment relates solely to action by the United States or by any 
state, and does not contemplate individual acts; and it was there- 


®B Ex parte Siebold, 100 U. S. 371 (1879). 

“4 United States v. Amsden, 6 Fed. 819 (1881). 

% Lackey v. United States, 107 Fed. 114 (C. C. A. 1901). 
16 James v. Bowman, 190 U. S. 127 (1903). 
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fore held that a statute of Congress designed to punish purely in- 
dividual action cannot be sustained as an appropriate exercise 
of the power conferred by this amendment.!” That would be an in- 
vasion of the police power of the state.’* ‘The power of Congress 
under the amendment is limited to legislation anticipatory or 
corrective of the discriminatory conduct of those exercising state 
authority.” '® Unless the wrong is being done by a representative 
of the state no remedial power exists in Congress. But Congress 
has ample power even in a state or municipal election not involving 
the choice of federal officers to interfere for the purpose of prevent- 
ing discrimination on account of race. . Each of the two sources of 
federal authority in elections, namely, the Fifteenth Amendment 
and Article 1, section 4, is very broad in one respect and very narrow 
in another. Under the former Congress has power to do anything 
it sees fit to prevent discrimination on the basis prohibited; under 
the latter anything that it may deem wise concerning the time, place, 
and manner of holding federal elections except as to the place of 
choosing senators. But under the former Congress has no power to 
interfere for any other purpose than to prevent such discrimination, 
and under the latter no power to prescribe or in any manner affect 
the qualifications for suffrage. 

While these two principles are well settled, yet their application 
is not always clear. In the matter of discrimination it is evident 
that each individual enactment or situation must stand by itself. 
But as to the second question, although the inhibition of the Fif- 
teenth Amendment is directed only against the acts of the United 
States and the states, yet as these agencies must operate through 
individuals it becomes necessary to ascertain when an act is the act 
of the individual alone and when it is imputable to the state. It 
also becomes necessary to determine at what point the action of the 
state in violation of the amendment touches the complainant in 
such a way as to give a right of action, or touches the federal rela- 
tion in such a way as to constitute the individuals committing the 
act criminal offenders under the United States penal statutes. 

With reference to the Fifteenth Amendment, manifestly the 
mere passage of an unconstitutional law by the legislative author- 


17 Mathews, Fifteenth Amendment, supra, p. 117. 
18 —_ v. United States, 121 Fed. 250 (C. C. A. 1903). 
athews, Fifteenth Amendment, supra, p. 112. 
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ity of the state, whether it be the legislature or the people as a 
whole acting on an initiated measure, gives a right of redress to no 
one, for the reason that such an act as yet is legally harmless. The 
rights of the individual in his personal relations are not yet invaded. 
Nor is he injured by a decision of a state court holding valid an 
unconstitutional suffrage law. His right arises, if at all, only at the 
moment an officer acting under such law attempts as to him to en- 
force it. But at this point it has been urged that, if the law is un- 
constitutional, it is ab initio void and of no effect,and therefore that 
a state officer acting under it is no more protected by it than if it 
did not exist. This is true; but when it is further contended that 
he is so completely without authority that his acts are merely the 
lawless acts of a private individual and no longer the prohibited 
acts of the state, we find that the strict logic of the situation cannot 
be maintained. The lawstops short of this absurdity, for if such were 
true, Congress would be shorn of all power to deal with any form of 
violation by the state of the provisions of the Fifteenth Amendment. 
The acts of an executive or enforcing state officer in his official 
capacity for and on behalf of the state under color of an unconsti- 
tutional law are the acts of the state itself within the terms of the 
Fifteenth Amendment, and such officers can be reached with civil 
process or punished in a criminal proceeding as the only means of 
preventing the unlawful state action. And the same is true of all 
acts done by a state officer in the line of his duty which ‘are done 
without color of law. While there is some confusion upon this point, 
and decisions are not wanting to the effect that an unconstitutional 
law is to be treated wholly as if it never existed,”° yet by analogy 
with other cases it seems clear that under the Fifteenth Amendment 
the actions of the officers who actually reject a voter’s application 
to register or vote are the acts of the state and may be dealt with 
accordingly." If it were necessary to make the state itself a party 
defendant instead of its officers, the injured voter would be remedi- 
less, as a state cannot without its consent be sued by a private 
individual.” 


20 Poindexter v. Greenhow, 114 U. S. 270 (1884). 

% Virginia v. Rives, roo U.S. 313 (1879); Arrowsmith v. Harmoning, 118 U. S. 
194 (1886); Scott ». McNeal, 154 U. S. 34 (1894); Ex parte Virginia, 100 U. S. 339 
(1879); Chicago, Burlington and Quincy R. Co. v. Chicago, 166 U. S. 226 (1897). 

2 Hans v. Louisiana, 134 U. S. 1 (1890). 


| 
. 
4 
i | 
3 
i 
} > 
i 
j 
$ . 


THE LATEST PHASE OF NEGRO DISFRANCHISEMENT. 49 


II. 


James G. Blaine in his “Twenty Years in Congress” says that 
under the Fourteenth Amendment the states could have disfran- 
chised the negro, and that it is only the Fifteenth Amendment which 
prevents. While it is probably true that under the Fourteenth 
Amendment alone the states could have directly discriminated ¢o 
nomine against the negro race in the matter of suffrage, because, 
except for the Fifteenth Amendment, a race distinction constitutes 
a legally permissible qualification, does it necessarily follow that the 
Oklahoma provision is not in conflict with the clause in that amend- 
ment to the effect that no state shall deny to any person within its 
jurisdiction the equal protection of the laws ? 

It is nowhere denied that notwithstanding both amendments 
any state may to-day deny the right to vote on account of age, 
sex, vocation, want of property, want of intelligence, want of char- 
acter, failure to pay taxes, neglect of civic duties, vicious habits, 
the commission of crime, etc. The equal protection of the Four- 
teenth Amendment does not prevent classification, and the ques- 
tion is, “Is the classification or discrimination prescribed thereby 
purely arbitrary, or has it some basis in that which has a reasonable 
relation to the object sought to be accomplished ?” 4 

Cooley * says, 


‘All regulations of the elective franchise must be reasonable, uniform, 
and impartial; they must not have for their purpose directly or indirectly 
to deny or abridge the constitutional right of citizens to vote. If they 
do, they must be declared void.” 


And although there was no other restriction on the territory ex- 
cept section 1860 of the United States Revised Statutes which said 
that voters must be citizens of the United States, and that there 
must be no denial of suffrage because of race, yet the Supreme 
Court of Utah * decided that the territorial statute of 1878 which 
provided that all male voters should be taxpayers without imposing 
the same conditions upon the female voters, was void. The Supreme 


% McKay v. Campbell, 1 Saw. 374 (1870). 

* Atchison, Topeka, and Santa Fé R. Co. ». Matthews, 174 U. S. 96 (1899). 
% Cooley, Constitutional Law (6 ed.), 758. 

% Lyman v. Martin, 2 Utah (Ter.) 136. 
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Courts of Ohio*’ and Massachusetts ** have held the same doc- 
trine, although both referred to denial by statute under the state 
constitution rather than denial by a state constitution under the 
provisions of the federal Constitution. The Supreme Court of the 
United States adds its sanction in Yick Wo v. Hopkins,” wherein 
it says: 


‘It has accordingly been held generally in the States, that, whether the 
particular provisions of an act of legislation, establishing means for ascer- 
taining the qualifications of those entitled to vote, and making previous 
registration in lists of such, a condition precedent to the exercise of the 
right, were or were not reasonable regulations, and accordingly valid or 
void, was always open to inquiry, as a judicial question.” 


While the above was not necessary to the decision of the case, yet 
when reinforced with the following dictum of the same court in Pope 
v. Williams *° it becomes very significant: 


“Tt is unnecessary in this case to assert that under no conceivable 
state of facts could a state statute in regard to voting be regarded as an 
infringement upon or a discrimination against the individual rights of a 
citizen of the United States removing into the State and excluded from 
voting therein by state legislation. The question might arise if an ex- 
clusion from the privilege of voting were founded upon the particular 
State from which the person came, excluding from that privilege, for 
instance, a citizen of the United States coming from Georgia and allow- 
ing it to a citizen of the United States coming from New York or any other 
state. In such case an argument might be urged that, under the Four- 
teenth Amendment of the Federal Constitution, the citizen from Georgia 
was by the State statute deprived of the equal protection of the laws. 
Other extreme cases might be suggested.” 


This language very materially modifies and explains the language 
in the same case quoted by the Supreme Court of Oklahoma in 
Atwater v. Hassett," 


“The question whether the conditions prescribed by the State might be 
regarded by others as reasonable or unreasonable is not a Federal one.” 


27 Monroe 2. Collins, 17 Oh. St. 665 (1867). 

28 Capen v. Foster, 12 Pick. (Mass.) 485 (1832). 
2 Yick Wo v. Hopkins, 118 U. S. 356 (1886). 

39 Pope v. Williams, 193 U. S. 621 (1904). 

81 Atwater v. Hassett, 27 Okla. 292 (1910). 
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Taken together, these excerpts show that the United States Supreme 
Court did not mean to say that state suffrage provisions can under 
no circumstances contravene the equal protection clause of the 
Fourteenth Amendment. Willoughby in his work on the Con- 
stitution * also takes a similar view and suggests other cases. 

It is, of course, by no means necessary that restrictive laws 
should operate equally upon both races. Indeed probably no such 
law would be mathematically equal in its application whether it 
be a property, educational, or other qualification, or a criminal 
or other disqualification. But the restrictive provision and classi- 
fication must be uniform, reasonable, and impartial. 

Applying these principles to the Oklahoma provision we find 
first a restriction in favor of former voters. In Atwater v. Hassett * 
the Oklahoma Supreme Court says: 


“That is a classification based upon a reason; that is, that any person 
who was entitled to vote under a form of government on or prior to said 
date is still presumed to be qualified to exercise such right.” 


This may be conceded to be sound, although the reasoning is much 
weakened when we observe that the right is given to a former 
voter “under any form of government.” That an Indian, an 
Arabian, or an inhabitant of Thibet is qualified for the duties of an 
American voter because he once participated in some form of tribal 
government is not wholly convincing. But when the court adds, 


“and the presumption follows as to his offspring; that is, that the virtue 
and intelligence of the ancestors will be imputed to his descendants just 
as the iniquity of the fathers may be visited upon the children unto the 
third and fourth generation,” 


it states a principle opposed to American tradition and ideals. 
Inheritance of governmental rights finds no sanction in American 
history or life. As the American electorate is the true ruler in this 
country, the adoption of the principle of inheritance in the choice 
of such ruler means a return to the rejected European system. 
But, if it be conceded that some legal ground of classification exists 
based upon a former right to vote or upon descent from such voter, 
what basis in law can be discovered for a classification which says 
in effect that large numbers of our own citizens who resided in Ala- 


ie Willoughby on the Constitution, § 238. % 27 Okla. 292 (1910). 
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bama, Georgia, Mississippi, or other states shall not be allowed 
to vote, but all persons who on January 1, 1866, or at any time prior 
thereto, resided in some foreign nation shall have that privilege? 
Can it be seriously contended that residence abroad is a rational 
qualification for voters as against residence at home? For it must 
be remembered that under the clause it is not even necessary that 
the foreigner be one who was permitted to vote in his own country 
or who lived in a nation having an electorate. The Kaffirs and 
Hottentots and the other negroes of modern Africa themselves are 
not excluded under this clause, and may even transmit the right 
to their lineal descendants. 

The authors of the Oklahoma amendment desiring to include 
the Oklahoma Indians, namely, the six tribes of Choctaws, Chick- 
asaws, Cherokees, Creeks, Seminoles, and Osages, who are intelli- 
gent, and who had in 1866 a well-defined government with a form of 
franchise, devised the “any form of government’ clause, and, in 
their desire to include all whites if possible, the ‘‘foreign resident” 
clause, with’ the right going to lineal descendants in both. They 
excluded only former non-voting residents and their descendants. 
These classifications are wholly arbitrary. They are not founded on 
any distinction referring to the suffrage itself. By no sort of reason- 
ing can it be made to appear that residence in a foreign nation is a 
special qualification for voting in this, or that such non-residence 
is a better preparation for the franchise than residence in our own 
country, or that a voter is necessarily better qualified than another 
because he had an ancestor who voted.** The most radical features 
of the Oklahoma amendment are not found in the cognate legis- 
lation of any other state. It represents the extreme of this class of 
enactments, and is perhaps the most vulnerable to attack on con- 
stitutional grounds. While no one is verbally and literally ex- 
cluded by it from the franchise, yet the educational qualification 
imposed is a virtual exclusion in numerous instances, and it is of 
course true that any abridgment of the right stands in the same 
category with its denial. 


% Under the Maryland statute, infra, the terms “lawful descendant” are used; 
under the Oklahoma enactment the expression is “lineal descendant.” The question 
as to the rights under the latter of the mulatto, who is able to trace his white blood 
back to a former voter, though not by lawful descent, might prove a very interesting 
one, if the constitutionality of the amendment were sustained. 
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It will hardly be seriously contended that an enactment requir- 
ing a property or educational qualification for all voters, but pro- 
viding that the same should not apply to democrats, or masons, 
or those in the state residing north of the Canadian River, would 
be constitutional, not to speak of lineal descendants. of such per- 
sons; yet such distinctions are hardly more artificial and arbitrary 
than the distinctions actually made. They amount to a denial 
of the equal protection of the laws, for it is through the instrumen- 
tality of suffrage that our greatest protection comes. 

To exclude a voter merely because he was once not entitled to 
vote cannot surely be very reasonable and impartial in view of 
such language as is found in Mills v. Green.* Speaking of the act 
of South Carolina from which the court deduces the conclusion 
that its purport is that if a voter were not qualified to vote in 1882, 
he never could vote thereafter, the court says: 


“The statement is appalling, the outrage stupendous, the result close to. 
the border land that divides outrage from crime. It is not necessary to 
discuss it further; likely the least said about it the better.” 


III. 


It is not, however, under the Fourteenth but under the Fifteenth 
Amendment that these disfranchising acts have usually been sought 
to be overthrown. 

In Mills v. Green the plaintiff sought to enjoin the registrar to 
prevent him from denying plaintiff’s right to register. On appeal 
to the Circuit Court of Appeals Justice Fuller held that the injunc- 
tion would not lie, on the ground that equity has no jurisdiction 
in matters of a political nature and that “no discrimination on 
account of race is charged or pointed out as deducible on the face 
of the acts in question.” ** On appeal the Supreme Court held that 
the time of election having passed there was no subject matter 
before the court.*” The court thus avoided passing upon the ques- 
tions involved. 

By far the most significant recent case is that of Giles v. Harris,** 


% Mills v. Green, 67 Fed. 818 (1895). % Green v. Mills, 69 Fed. 852 (1895). 

87 Mills ». Green, 159 U. S. 651 (1895). See Mathews, Fifteenth Amendment, 
supra, p. 141. 

38 Giles v. Harris, 189 U. S. 475 (1903). See also acc. Giles v. Teasley, 193 U. S. 
146 (1904). 
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which was likewise an injunction by a colored citizen of Alabama 
to compel the registrar to register him as a voter. The court said 
that it could not order the plaintiff to be registered, for that would 
be to confirm the very scheme which the plaintiff alleged to be a 
fraud upon the Constitution of the United States, and that 


“if the sections of the constitution concerning registration were illegal 
in their inception, it would be a new doctrine in constitutional law that 
the original invalidity could be cured by an administration, which de- 
feated their intent.” 


The court also said that equity could not undertake now any more 
than it had done in the past to enforce political rights, and that 


“Unless we are prepared to supervise the voting in that State by officers 
of the court it seems to us that all that the plaintiff could get from equity 
would be an empty form. Apart from damages to the individual, relief 
from a great political wrong, if done, as alleged, by the people of a State 
and the State itself, must be given by them or by the legislative and 
political department of the United States.” 


The court also broadly intimates that it may not have been by acci- 
dent that state constitutions are left unmentioned in section 1979 
of the Revised Statutes, one of the so-called ‘‘ Enforcement Acts” 
of the war amendments, which gives a remedy at law and in equity 
against any one who, under color of any state statute, ordinance, 
or regulation, deprives another of his constitutional rights. The 
court specifically expresses no opinion as to the unconstitutionality 
of the Alabama provision.*® It contains no grandfather clause, but 


its vice in the view of the plaintiff was that it was to be so operated — 


as to constitute a scheme to disfranchise the colored race. 

From this case it seems clearly apparent that no relief can be 
expected of equity, for the reason that in addition to disclaiming 
jurisdiction in political matters equity considers her machinery too 
lame and impotent to attempt such a gigantic task as preventing 
the people of a state from so administering a law, fair upon its face, 
as to effect a fraudulent discrimination on account of race. While 
Justice Harlan, representing a strong minority of the court, be- 
lieved this to be suitable work for an equity court, yet the majority 


8° 17 Harv. L. Rev. 130. The writer of the note thinks that no constitutional 
question was decided by Giles v. Harris. 
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thought it to be political in its nature and only to be handled prop- 
erly by the political department of the government. And, if the 
court should ultimately hold squarely that section 1979 of the Re- 
vised Statutes is fatally defective in the particular above men- 
tioned, it would not only leave a plaintiff without a remedy in either 
law or equity in case the objectionable franchise provisions were 
found in a state constitution, but it would likewise make it impos- 
sible to punish registrars criminally, since section 5510 of the 
Revised Statutes, the penal statute, also omits the word state 
constitution,” and there is no other congressional legislation fully 
covering the same matters. These statutes, however, both contain 
the word “‘regulation,”’ which seems broad enough to include every 
form of state enactment. 

In Jones v. Montague “° a petition was presented asking for a 
writ of prohibition to prevent the canvass of the votes cast at a 
congressional election upon the ground that petitioners had in 
violation of the federal Constitution been denied registration. 
The court refuses to review the dismissal of the petition for the 
reason that the canvass had already been made and the House of 
Representatives had recognized the holders of the certificates; 
and therefore no relief being possible the case was dismissed as a 
mere moot case. 

A case somewhat confidently relied on by advocates of the 
modern grandfather clause is Williams v. Mississippi,“ wherein an 
indicted negro, a citizen of Mississippi, objected to the grand jury 
of white men who indicted him, on the ground that jurors must be 
electors, and electors must be abe to read and write, and that 
registration officers are given arbitrary power in determining their 
qualifications. In commenting on the following language in the case 
of Yick Wo »v. Hopkins, namely. 


“Though the law itself be fair on its face and impartial in appearance, 
yet, if it is applied and administered by public authority with an evil eye 
and an unequal hand, so as practically to make unjust and illegal dis- 
crimination between persons in similar circumstances, material to their 
rights, the denial of equal justice is still within the prohibition of the 
Constitution,” 


40 Jones ». Montague, 194 U. S. 147 (1904). 
“ Williams v. Mississippi, 170 U. S. 213 (1898). 


§ 
| 


56 HARVARD LAW REVIEW. 
the court says: 


“This comment is not applicable to the constitution of Mississippi and 
its statutes. They do not on their face discriminate between the races, 

and it has not been shown that their actual administration was evil, only 

that evil was possible under them, . . . That amendment [the Four- 

teenth] and its effect upon the colored race have been considered by this 

court in a number of cases, and it has been uniformly held that the Con- 

| stitution of the United States, as amended, forbids, so far as civil and 
i political rights are concerned, discrimination by the general government 
j or by the States against any citizen because of his race.” 


The decision is not applicable to the Oklahoma situation, where 
it is not claimed there has been evil administration, for the reason 
. that the Mississippi Constitution contains no grandfather clause 
i or other classification of any character that could be said to be 
; arbitrary per se or even to lack impartiality. A mere property or 
educational qualification uniformly applicable to all is legally un- ' 
objectionable. Even its “understanding” clause is of uniform 
application on its face, and therefore not objectionable apart from 
its unequal administration. Indeed “good character” as a qualifi- 
cation of voters has long been a legal prerequisite in several of the 
northern states, and no serious legal objection has ever been made 
to it on the ground that it lodged an unconstitutional and arbitrary 
] discretion in the hands of the officers of election. There is no pre- 
] sumption that such officers will exercise it unequally. 

But can it be said that the Oklahoma amendment does not upon 
its face discriminate on account of race, color, or previous condi- 
tion of servitude? Does it not, when taken by its four corners, 
manifest an emphatic intention to do the exact thing forbidden by 
the Fifteenth Amendment, but to do it by the use of other language ; 
and of different modes of expression? If there can be any doubt b 
of this intention, debates on such provisions are a legitimate method 
of throwing light upon it just as Elliott’s Debates are in interpreting 
the Constitution. Debates in the Oklahoma legislature which 
suggested the measure are not available, but those of the Louisi- 
ana constitutional convention on the Louisiana provision, which 
Oklahoma followed to a considerable extent, are available, and these 
show clearly, unmistakably, and without reserve an intention to \ 
thwart the Fifteenth Amendment and to deny suffrage to the 1 
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negro because he is a negro.” But is not the language itself discrim- 
inatory? Does it not fairly labor to give an accurate description 
of the negroes as the class of excluded persons by the use of language 
describing them as a race, by reciting historical incidents, and by 
phrases descriptive of practically all other persons but not applying 
to them? And where the intent and meaning of language are so 
clear, is not the substance to be looked at rather than the form, 
and is it not a trespass upon the dignity of a court to expect it to 
refuse to brush aside so thin a gauze of words? ® 

To be sure, as the court points out in Atwater v. Hassett,“ 
which sustains the validity of the Oklahoma amendment, a few 
blanket Indians not belonging to any of the leading tribes are 
excluded. And the court states that some resident alien whites, 
who on January 1, 1866, had not declared their intention to become 
citizens and some who came from other states, where prior to 1866 
they were not allowed to vote because of property or other qualifi- 
cations, are also excluded. But that can be true only provided they 
never had an ancestor, however remote, who could vote here or 
elsewhere. Such cases are rare. A few free negroes possessing the 
franchisé before 1866, and likewise such as may have been residing 
in Africa in 1866 and their descendants, are not excluded; but could 
it be successfully contended that, for instance, a provision that all 
former slaves and all poor or illiterate whites should be denied the 


“ The following extracts are from ‘The Suffrage Clause in the New Constitution 
of Louisiana,”” by Amasa M. Eaton, 13 Harv. L. REv. 279. 

Lieutenant-Governor Snyder: “I am in favor of the proposition that every white 
man shall vote because he is white, and no black man shall vote because he is black. 
We cannot put in these words, but we can attain that result.” 

President Kruttschnitt: “Doesn’t it meet the case? Doesn’t it let the white 
man vote, and doesn’t it stop the negro from voting, and isn’t that what we came 
here for?” (Applause.) 


Mr. Sanders: “We are here to write in the organic law of Louisiana that the white 
men shall always rule this state.” (Applause.) 

Mr. Boatner: “Will Mr. Breazeale permit me to suggest that the committee was 
seeking in this, in a general way, the exclusion of all the negroes and the inclusion of 
the whites.” 

Judge Semmes: “We proclaimed at least in my part of the state that we were com- 
ing to establish the ascendency of the white race, and to see to it that no white 
man should be disfranchised.” 

# In the debates in the Louisiana constitutional convention Judge Coco called the 
Louisiana provision a “weak and transparent subterfuge.” 

“ 27 Okla. 292 (1910). 
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right of suffrage was not a discrimination against the negro race on 
account of race? It is no less a doing of the thing prohibited that 


something else is also done. As was well pointed out by Senator 


Pritchard“ of North Carolina on the floor of the United States 
Senate, a description of a part of our citizens as not entitled to vote 
at a period immediately after the war is a good description of those 
who were in a previous condition of servitude, for no slave was ever 
allowed to vote. And, if a discrimination is made “on account of” 
race, color, or previous condition of servitude, it is immaterial what 
language is used to convey such a meaning. 

The only other case besides Atwater v. Hassett where the consti- 
tutionality of a genuine grandfather clause has been passed upon 
is Anderson v. Myers. There were three suits, which were for dam- 
ages against the registers of election. The statute *’ resembles some- 
what closely the Oklahoma enactment. The opinion of the court 
says: 


“Tt is true that the words ‘race’ and ‘color’ are not used in the statute 
of Maryland; but the meaning of the law is as plain as if the very words 
had been made use of; and it is the meaning, intention, and effect of the 
law, and not its phraseology, which is important. No possible mean- 
ing for this provision has been suggested ercept the discrimination 
which by it is plainly indicated. . . . But looking at the Constitution 
and laws of Maryland prior to January 1, 1868, how can it be said with 
any show of reason that any but white men could vote then? And 
how can the court close its eyes to the obvious fact that it is for that rea- 
son solely that the test is inserted in the Maryland Act of 1908, and is 
not the court to take notice of the fact that during all the forty years 
since the adoption of the fifteenth amendment colored men have been 


33 Constitutional Record, 1027. 

# Anderson v. Myers, 182 Fed. 223 (C. C., Dist. Maryland, 1910). Constitu- 
tionality was assumed, but no reasons given, with reference to the North Carolina 
provision in Clark »v. Statesville, 139 N. C. 490 (1905), and with reference to the 
Oklahoma provision in Ex parte Shaw, 4 Okla. Cr. 416 (1910). 

47 Acts, Mb., 1908, c. 525, prescribing the qualifications of voters at municipal 
elections in the city of Annapolis, declares that the registrar shall register all male 
citizens of twenty-one years or over, not convicted of crime, and assessed on the city 
tax books for at least $500, also all duly naturalized male citizens twenty-one years of 
age, all citizens who prior to January 1, 1868, were entitled to vote in Maryland or 
any other state at a state election, and all lawful male descendants of the latter, and 
provides that no person not coming within one of the enumerated classes shall be 
registered as a legal voter in the city or be qualified to vote at any municipal election 
held therein. 
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, allowed to register and vote in Maryland until the enactment of the Mary- 
land statute of 1908 ? . . . It was primarily the right of suffrage and its 
protection as against any discriminatory legislation of the states, which 
was the subject matter dealt with by the fifteenth amendment and the 
Revised Statutes; and considering the purpose of the law it does not seem. 
that any other construction can be defensible.” 


This decision seems sound, and it is believed that, if the Okla- 
homa case reaches the Supreme Court of the United States in a form 
- that demands a decision on the constitutionality of the act, which 
is doubtful in view of the situation hereafter pointed out and in 
view of the avoidance of a decision by that tribunal thus far, 
it will be held invalid.“* Unfortunately no facts are given in the 
Oklahoma case, and it is therefore impossible to know whether the 
same obstacles will be encountered as in Giles v. Harris. The 
court at least will not decline the exercise of its jurisdiction upon 
the inadmissible suggestion that action might be taken by political 
agencies in disregard of its judgment.” 


IV. 


If grandfather clauses are unconstitutional, what is the remedy? 
Granting that the intimation of Justice Holmes in Giles v. Harris, 
that the federal statutes giving civil and penal causes of action 
when the constitutional rights of citizens are unlawfully invaded, 
are defective because of the omission in the enumeration of for- 
bidden enactments to mention a state constitution, would not be 
insisted upon as fatal in view of the use of the broad term “‘regula- 
tion,” then the situation in the courts is as follows: 

1. The injured plaintiff might sue the offending representative 
of the state for damages. This is utterly inadequate, as it does not 
protect him in his right to vote; and before a hostile judge and jury 


48 “Tf the North Carolina and Louisiana forms of the grandfather clause shall come 
before the Supreme Court of the United States in such a way as to make it the right and 
duty of that court to pass upon their validity, I personally believe that they will be 
held invalid.” American Political Science Review, Vol. 1, p. 20, “Negro Suffrage,” 
by J. C. Rose. These are the two states which prior to Oklahoma had typical consti- 
tutional grandfather clauses. The similar Maryland provision limited to a municipality 
was statutory. Some years ago the voters of Maryland defeated the most radical edu- 
cational provision ever proposed. 

49 McPherson v. Blacker, 146 U. S. 1 (1892). 
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of the locality, the judgment, if favorable at all, would peebetty ; 
be for a nominal sum. 

2. A criminal prosecution may be instituted. This does no 
direct good to the injured party, and is even more likely to ter- 
minate unsuccessfully because of local prejudice and feeling. These 
cannot be avoided even when the trial takes place in the federal 
courts, where jurors will still be subjected to the local atmosphere of 
hostility to the plaintiff and his race. 

3. If relief is sought in equity to compel state officers to register 
or receive his vote, we have found that the time for the granting 
of the relief of the bill will have passed in most instances before 
it can be reached by the court, and that equity is reluctant to en- 
deavor to enforce political rights, and also considers her machinery 
inadequate for the immense and complicated task of seeing to it that 
registration and elections, national and state, are carried on with- 
out fraudulent discrimination on account of race. 

It is doubtful, therefore, if anything adequate can be done in 
the courts. It is another example of the truth often clearly observ- 
able in the history of English law that the remedy lags behind the 
right in spite of the familiar maxim to the contrary. 

What can be done in the political department of the government? 

1. Congress might take entire charge of federal elections, ap- 
pointing its own registrars and its own officers of election. ~ 

2. Congress might strengthen its present penal statutes by pro- 
viding severe penalties for all state officials who in state regis- 
trations or elections deny to any person the equal protection of the 
laws in respect to suffrage, or deny or abridge his right on account 
of race. It is not perfectly clear at the present time that the en- 
forcement statutes now in effect are sufficient for this purpose. Mr. 
Rose is of the opinion that they are not.*° A number of such stat- 
utes have been declared unconstitutional, and those remaining 
are of doubtful scope. However, it is not entirely apparent how an 
officer could be made punishable for refusing to register a voter 
under a wholly unconstitutional law, or even for refusing to permit 
him to vote. The same difficulty is met here as that which Judge 
Holmes says in Giles v. Harris is encountered in equity. If the law 
is invalid, it gives no one a right to vote. Perhaps, if it were con- . 


80 American Political Science Review, Vol. I, p. 34. 
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tained in a state constitution the state would be left without a 

suffrage law, but how can the officer be reached for punishment? 
And, on the other hand, if only part of the enactment should be held 
unconstitutional, namely, the discriminatory phrases, and the main 
requirement of educational qualification which is admittedly compe- 
tent should be allowed to stand as valid, then there is ordinarily 
nothing to punish, for the black, being unable to qualify under 
such circumstances, is denied no right by being refused the priv- 
ilege of voting. Possibly Congress might meet this situation by 
enacting that, if any one is allowed to vote under state sanction, 
it shall be penal for any state officer to exclude or discriminate 
against the black because of his race. 
_ 3. Congress might empower federal courts of equity to take 
charge on the complaint of the party aggrieved, and might make it 
their duty to do so, thus enlarging the scope of clause 16 of section 
629, which gives original jurisdiction to the federal circuit courts 
in such cases. 

4. Congress might cut down the representation of the southern 
states in the lower house. 

5. The Fifteenth Amendment might be repealed.” 

As to all of these it is evident that Congress contemplates no 
such action. In House Reports No. 1740, 58th Congress, 2d session, 
p. 3, it is said: 


“However desirable it may be for a legislative body to retain control 
of the decisions as to the clection and qualifications of its members, 
it is quite certain that a legislative body is not the ideal body to pass 
judicially upon the constitutionality of the enactments of other bodies. 
We have in this country a proper forum for the decision of constitutional 
and other judicial questions. If any citizen of South Carolina is now de- 
prived [of his right to vote] by the provision of the present constitu- 
tion he has a right . . . to bring suit in a proper court for the purpose of 
enforcing his right or recovering damages for its denial.” 


Congress thus pushes the shuttle back to the courts. Neither 
seems inclined to take jurisdiction, for the perhaps unconscious 


51 U. S. Comp. Stat., r901, p. 506. 
8 Arthur W. Machen, Jr., in an article in 23 Harv. L. Rev. 169, maintains that 
the Fifteenth Amendment is void. See an argument conira by William C. Coleman 
in 10 Col. L. Rev. 416. 
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but nevertheless apparent reason that public sentiment in neither 
the north nor the south would sustain a policy of radical enforcement. 
Public sentiment in the north is apathetic, while in the south the 
racial feeling is so powerful that endless new expedients would be 
resorted to in order to maintain the supremacy of the white race. 
The very federal officers themselves sent in to attend to enforce- 
ment would soon partake of this feeling. Such a policy would en- 
gender most damaging sectional bitterness, and would greatly check 
the development of the new and broader sentiments of nationality, 
which have been rapidly growing in the south during the last few 
years. The people of the northern states have become convinced | 
that they do not understand the negro problem, and that it should 
be left to the southern states to work out as they may deem wise. 
On the other hand, an attempt to repeal the Fifteenth Amendment 
would be utterly idle. The northern states are willing to be passive, 
but would resent with all their strength the principle of a repeal. 
It is not an inspiring spectacle to see a portion of the organic law of 
the land rendered nugatory by apathetic assent, and it is not cal- 
culated to inspire respect for constitutions. It is only another illus- 
tration of the practical death of legislation when it ceases to respond 
to imperative sociological demands; nor is this condition the less 
apparent because the nation is not in a mood for verbal repeal. 
The southern states are making the most of a bad situation. They 
have no desire to show disrespect for the Constitution, but on the 
other hand cannot be expected, without strenuous effort to dis- 
cover methods of correction, to accept intolerable conditions. The 
north is making no move toward any change, and matters are 
likely to drag on indefinitely in their present state of legal 
uncertainty. 

Whether the Fifteenth Amendment was ever necessary to pro- 
tect a race newly born to civil rights, it must be apparent even to 
a casual observer of southern affairs at the present time that a 


58 The writer of a note in 24 Harv. L. Rev. 388 thinks that where a clause ex- 
empts from the stricter requirements soldiers and sailors and their descendants it is 
clearly not contrary to the Fifteenth Amendment, a classification on that basis hav- 
ing been heretofore regarded as a legitimate one. This is the plan followed by Vir- 
ginia and Alabama, and doubtless some such plan will be followed by other southern 


states in case the more radical enactments shall prove to have transgressed constitu- 
tional limitations. 
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persistent attempt to enforce it fully in the light of its initial con- 
ception would be little less than a national calamity.“ 


Julien C. Monnet. 


Tue State UNIVERSITY OF OKLAHOMA. 


% The southern viewpoint is well shown by the remarks of Senator John T. Morgan 
of Alabama on the floor of the Senate in January, 1900. 33 Constitutional Record, 
671 et seq. Speaking of the North Carolina suffrage provision he said: “In physical, men- 
tal, social, inventive, religious, and ruling power the African race holds the lowest place, 
. . . and it is no idle boast that the white race holds the highest place. To force this 
lowest stratum into a position of equality with the highest is only to clog the progress 
of all mankind in its march . . . toward the highest planes of human aspiration. . . . 
It is a vain effort and is fatal to the spirit and success of free government to attempt to 
use its true principles as a means of disturbance of the natural conditions of the races 
of the human family and to reéstablish them on the mere theoretical basis, which is 
not true, that in political power all men must be equal in order to secure the greatest 
happiness to the greatest number. . . . No great body of white people in the world 
could be expected to quietly accept a situation so distressing and demoralizing as is 
created by negro suffrage in the south. It is a thorn in the flesh, and will irritate and 
rankle in the body politic until it is removed as a factor ingovernment. It has beenone 
unbroken line of political, social, and industrial obstruction to progress and a constant 
disturbance of the peace in a vast region of the United States. . . . The people of the 
south are justified, and it would be inexcusable if they failed, by every constitutional 
measure in their power to preserve in their own hands the power of government in their 
own states, they being responsible for their welfare, their education, their business 
interests, and the interests of civilization.” _ 
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GENERAL POWERS AND THE RULE AGAINST 
PERPETUITIES. 


 qoeewenenn GRAY thus states the general rule: “If a power 
can be exercised at a time beyond the limits of the Rule against 
Perpetuities, it is bad.” ? 

To this, however, there is an exception: if within lives in being and 
twenty-one years from the time of the creation of the power there 
must come into the hands of the donee a right to exercise a general 
power to appoint by deed or will, the power is valid in its creation, 
although the donee may not exercise it within the time required 
by the rule. 

Thus, if in a marriage settlement there be given to the unborn 
child of the marriage a general power to appoint by deed or will, 
it is clear that within lives in being at the date of the settlement 
and twenty-one years thereafter the power will come into the hands 
of one who may exercise it. But the actual exercise of the power 
may not occur until the end of lives not in being at the time of the 
settlement. The power, however, is valid in its creation, for within 
the proper time the donee has become completely dominus of the 
property, because he can appoint to himself. Such is the holding 
of Bray v. Bree.? 

If, however, the marriage settlement conferred a general power 
on the unborn daughter of the marriage to appoint by deed or will, 
but required that such appointment should take effect only after 
the marriage of the daughter, there would be a condition precedent 
to the exercise oi the power that the daughter must marry. She, 
therefore, would not become dominus of the property until that 
event had occurred, and the power, therefore, is void in its incep- 
tion. That is Louisa’s case in Morgan v. Gronow.® 

In the same way, if the marriage settlement confers a general 
power upon the unborn children of the marriage to appoint by will 
only, the power cannot be exercised till the child dies. Then only 


1 Gray, Rule against Perpetuities, 2 ed., § 473. 
2 2CL& F. 453; 8 Bligh, N. s., 568 (1834). 3 L. R. 16 Eq. 1 (1873). 
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can the donee possibly become dominus of the property. That time 
is too remote. Hence the power is void in its inception. This is 
precisely the holding of Wollaston v. King‘ and Tredennick 7. 
Tredennick.® 

Suppose, however, that the power as created must be exercised, 
if at all, within lives in being and twenty-one years from the date 
of the creation of the power, so that the power is valid in its incep- 
tion. Thus, suppose A. by his own ante-nuptial settlement or by 
the will of X. has a power to appoint among his issue and appoints 
by will to his daughter for life and then to such children of his 
daughter as reach twenty-one. Here A.’s power is valid in its in- 
ception because it must be exercised within lives in being at its 
creation, 7. e., within A.’s life. The remoteness, however, of an ap- 
pointment made pursuant to such a power depends, according to 
Mr. Gray, on “‘its distance from the creation and not from the 
exercise of the power.” ® Hence the ultimate interest appointed to 
the grandchildren of A. who reach twenty-one is void. 

Suppose, however, that A.’s power, instead of being a special 
power to appoint to his issue, is a general power to appoint by 
deed or will. Here it is held that the validity of the exercise of the 
power depends not on the distance of the interest appointed from the 
creation of the power, but on the distance of such interest from 
the time of the exercise of the power.’ Why? Because it is said 
that at the time of appointment the donee is dominus of the prop- 
erty. “He has the absolute control over it. He can deal with 
the property as if he owned it infee. . . . The appointment can be 
considered an appointment to the donee himself and then a settle- 
ment of his own property.” ® In short, the courts look at the sub- 
stance of the situation and not the form. If the donee is at the 
time of appointment in all respects in a position like that of the 
absolute owner, then the validity of his act, so far as the question of 


4 L. R. 8 Eq. 165 (1869). 
5 [1900] 1 I. R. 354. On the other hand, in 3 Dav. Prec. Conv., 3 ed., 156, note, 

it is said that until Wollaston v. King, supra, an appointment such as was made in that 

case would have been considered not too remote on the ground that the general power 

of appointment (whether exercisable by deed or will, or will only) is in substance part 

of the interest (a life ests ..:) limited to the object of the said power (the life tenant). 
6 Gray, Rule against i erpetuities, 2 ed., § 473. 

7 Id., § 524, and authorities there cited. 

8 Td., § 524. 
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remoteness is concerned, is to be determined with reference to the 
time of the appointment. ; 

Suppose now that the power given to A. in the case last put was a 
power to appoint by will only, and was as general as such a power 
could possibly be. Can A. by will appoint to trustees for his daugh- 
ter’s life and then upon trust for such children of the daughter 
as reach twenty-one? Is the appointment to the grandchildren 
valid? 

Observe that there is no question whatever of the validity of 
the power in its creation. The power is valid to start with, for it 
must be exercised in lives in being at the date of its creation. The 
only question is whether in determining the validity of the exercise 
of the power the remoteness of the limitations created is to depend 
upon the time when the power was created or when it was exercised. 
If the former view be adopted the appointment to A’s grandchildren 
is too remote. If the latter is correct then the gift to the grand- 
children is valid. It is conceded that the position which may prop- 
erly be taken depends upon whether at the time of appointment 
the donee is in substance, or practically, the owner. 

Mr. Gray ® insists that the donee is not “practically the owner; 
he cannot appoint to himself; he is, indeed, the only person to whom 
he cannot possibly appoint, for he must die before the transfer of 
the property can take place.” When Mr. Gray says the donee 
cannot appoint to himself so as to enjoy the property during his 
life, we must agree with him. It follows inevitably that during 
the life of the donee he is not practically the owner. If this is what 
Mr. Gray means when he says that the donee is not “practically 
the owner,” all must agree. But is that the important inquiry? 
Is it not essential to determine whether at the moment of exercising 
the general power the donee is practically the owner? For in- 
stance, if a donee were given a general power to appoint by deed 
or will when he reached thirty or married, it would be stupid to say 
that he was not practically the owner before he reached thirty or 
married, and, therefore, could not be practically the owner when 
he reached that age or married. In the same way it will not do to 
say that because a donee is not practically the owner before his 
death, he cannot be practically the owner at the moment of his 


® Gray, Rule against Perpetuities, 2 ed., § 526 b. 
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death. In short, our real inquiry must be, is the donee with a gen- 
eral power to appoint by will only practically the owner at the 
moment of his death? 

How is one to determine whether at a particular time the donee of 
a general power is practically the owner? The natural test would 
seem to be, can he do everything with reference to the property 
which is subject to the power that he could do if he were the owner? 
Thus, if the donee have a general power to appoint by deed or will 
at thirty, we say he can do everything at thirty with reference to 
the property subject to the power that he could do if he were the 
owner. In the same way when the donee has a general power to 
appoint by will only, we determine whether he is practically the 
owner at the moment of death by asking whether he can do every- 
thing with reference to the property subject to the power that 
he could do if he were the owner. We do not need to ask whether he 
can enjoy the property personally, because we know that no owner 
of property can at the moment of death enjoy it personally. His 
entire right of ownership consists in the power to dispose of it. 

What, then, is there that an owner of property can do in the way 
of disposing of his property at the moment of his death which the 
donee of a general power to appoint by will cannot accomplish? 
Nothing! Ergo, the donee of a general power to appoint by will, 
if that power be valid in its inception, is, at the moment when he 
may exercise the power, practically the owner.’® Rous v. Jackson,” 
In re Flower,” and Stuart v. Babington,” which proceed upon this 
premise and hold the power in A to appoint by will to have been 
well exercised when A appoints to his daughter for life and then to 
such of her children as reach twenty-one, are correct on principle. 
The direct repudiation in each of the contrary result reached in 
Powell’s Trusts “ should be approved. Mr. Gray’s attempt to sus- 
tain Powell’s Trusts on principle cannot be regarded as successful. 


10 Tt does not really add anything to the weight of the argument that one having a 
general power to appoint by will, while he cannot appoint to himself, can appoint to 
his estate, and the question whether there is a lapsed devise or bequest under the donee’s 
will or the property subject to the power goes in default of appointment, depends 
upon whether the donee has appointed to his estate first and then devised his own 
property, or has appointed direct to the objects of appointment. Chamberlain ». 
Hutchinson, 22 Beav. 444 (1856); Jn re Davies’ Trusts, L. R. 13 Eq. 163 (1871). 

1 29 Ch. D. 521 (1885). 2 55 L. J. Ch. 200 (1885). 
3 27 L. R. Ir. 551 (1891). M4 39 L. J. Ch. 188 (1869). 
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Mr. Gray, however, not only attempts to support Powell’s Trusts 
on the ground that it is sound upon principle, but he asserts that 
“the weight of authority. seems to be with Powell’s Trusts.” 
But opposed to Powell’s Trusts are the three later English cases 
above referred to, in terms repudiating it.’ 

Mr. Gray, however, insists that in support of In re Powell’s 
Trusts there are three English and two American cases. He says: 
“Wollaston v. King, Morgan v. Gronow and the other cases cited 
in note 2 to the preceding section [z. e., Tredennick v. Tredennick, 
Genet v. Hunt,!” and Lawrence’s Estate '*] stand together with 
Powell’s Trusts in holding that appointments under a general 
power exercisable by will only must be referred to the time of the 
creation of the power, in opposition to Rous v. Jackson.” 

The New York case of Genet v. Hunt may be in point in support 
of Powell’s Trusts. There a marriage settlement provided for the 
wife for life with a power in her to appoint by will to any one, and 
in default of appointment to her heirs. She appointed to her chil- 
dren for life and then to their heirs. If the limitations appointed 
were measured from the date of the settlement the New York 
statute was violated, because the absolute power of alienation 
was suspended for three lives, including the lives of the children of 
the marriage, who were not in esse at the time their interests were 
created. The court in adopting the view of Powell’s Trusts paid 
tribute to the powerful influence which Mr. Gray’s views have had. 
They seem to have followed Powell’s Trusts only because Mr. 
Gray said they ought to. In the Pennsylvania case of Lawrence’s 
Estate the limitations created in the exercise of the power were 
valid even though the view of Powell’s Trusts was adopted. The 
court, however, also paid tribute to the influence of Mr. Gray’s 
views by announcing their preference for the rule of Powell’s 
Trusts, apparently because Mr. Gray told them that that was the 
better view. 

Clearly, however, Mr. Gray sets his chief reliance for the support 
of Powell’s Trusts upon the English cases, namely, Wollaston 2. 
King, Tredennick v. Tredennick, and Morgan v. Gronow. In these 


1% Gray, Rule against Perpetuities, 2 ed., § 526 b. 

18 Rous v. Jackson, 29 Ch. D. 521 (1885); In re Flower, 55 L. J. Ch. 200 (1885); 
Stuart v. Babington, 27 Ir. L. R. 551 (1891). 

17 713 N. Y. 158, 21 N. E. ot (1889). 18 136 Pa. 354, 20 Atl. 521 (1890). 
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. cases the question was as to the validity of the power in its incep- 
tion. In Wollaston v. King and Tredennick v. Tredennick the gen- 
eral power was given by a marriage settlement to the unborn child 
of the marriage, to be exercised by will only. The fact that it was a 
general power or that the donee became dominus of the property or 
practically the owner at the time of his death was immaterial, for 
that did not happen soon enough. The time was so late that the 
power was void in its inception. In Morgan v. Gronow the situa- 
tion was the same except that the general power was given by a 
marriage settlement to an unborn daughter of the marriage to be — 
exercised upon her marriage by deed or will. Here the donee when 
she married could exercise the power by deed or will, yet the power 
was void for remoteness in its inception because the marriage of the 
daughter might happen at too remote a time. The principle appli- 
cable is the same as that acted upon in Wollaston v. King. 

To declare, as Mr. Gray does, that Wollaston v. King, Treden- 
nick v. Tredennick, and Morgan v. Gronow “stand together with 
Powell’s Trusts in holding that appointments under a general power 
exercisable by will only must be referred to the time of the creation 
of the power” is to confound two entirely different situations — 
one where the question is as to the original validity of the power at 
the time of its creation; the other where the power is valid when 
created but where the question is, has it been validly exercised? 
In the first case the fact that the power conferred upon an unborn 
person is a general power to appoint by deed or will may cause it 
to be validly created because the donee will have a complete right 
to exercise it at the commencement of his life, or at least when he is 
twenty-one, and at that time — which is not too remote — he will 
become practically the owner. On the other hand, if he were given 
the power to appoint by will only, he could not possibly exercise the 
power till he died. He could not possibly become “practically the 
owner” till then. Hence the power is void in its inception. In 
the second case, the fact that a general power to appoint by deed or 
will is conferred which is valid, causes the validity of the limitations 
created in the exercise of the valid power to depend on their remote- 
ness from the date of the execution of the power. This is because 
the donee is practically the owner at the date of the exercise of the 
power. The donee is equally the dominus or practically the owner 
at the date of the exercise of a general power to appoint by will 
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only, because at that time he can do all that any owner can do with 
his property upon a similar occasion. 

In short, the fact that a power is a general power to appoint by 
deed or will or a general power to appoint by will only has an 
entirely different significance, depending upon whether you are 
considering the validity of the power in its inception or the validity 
of the exercise of a power admittedly valid in its inception. 

Albert M. Kales. 


NORTHWESTERN UNIVERSITY Law SCHOOL. 
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Tue Law Scuoot. — Mr. Austin Wakeman Scott, A.B., LL.B. 1909, 
who during the past year has been Dean of the College of Law of the 
State University of Iowa, has returned to his position as Assistant Pro- 
fessor of Law in this Law School. His return has caused several changes 
in the curriculum, but the bulk of it remains substantially as it was. 
Professor Pound will give the course in Equity III, while Trusts and 
Pleading will again be taught by Assistant Professor Scott. Professor 
Wambaugh’s Insurance will be only a half course. The course on New 2 
York Practice will be given by Mr. Allan Reuben Campbell, A.B., LL.B. 
1902, a former editor of this Review. Patent Law will take the place of 
the Law of Mining and Irrigation as an extra course, and will be conducted 
by Mr. Odin Barnes Roberts, S.B., A.M., LL.B. A new departure is 
marked by a short course on Brief-making, to be given by Mr. William 
G. Thompson, A.B., LL.B., 1891. Arrangements have also been made 
by the Law School Faculty for a class in Physical Culture at the Gym- 

- nasium open to all students of this Law School. 


Tue Ames Competition. — A few revisions in the rules governing the 
competition have been found necessary, but its great success last year 
has assured its continuance in substantially the same form, an elimination 
tournament between the second-year law clubs in the argument of moot 
cases. The prizes of $200 and $100, out of the fund given by Mrs. James 
Barr Ames, were won last year by the Choate and Bryce Clubs respec- 
tively, who contested in the finals. The supervision of the competition 
is again in the hands of the Board of Student Advisers, which this year 
is made up of Zechariah Chafee, Jr., Chairman, Maxwell Barus, George 
S. Brengle, Ralph O. Brewster, Earle T. Fiddler, Robert W. Perkins, Jr., 
Vincent Starzinger, and G. Tracy Vought, Jr. 
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EFFECT OF RECEIVERSHIP OF CORPORATION ON ITS ExECUTORY Con- 
TRACTS. — The law of the liability on executory contracts of a corpora~ 
tion in the hands of a receiver is in a most unsatisfactory condition. 
Courts are not even agreed as to the issues involved. Some judges con- 
fine their arguments to the question whether or not the insolvent corpora- 1 
tion has an excuse of impossibility of performance, while others deal a 
solely with the question of the provability of the claim.' As to the 
first question it seems clear that the receivership proceedings do not 
necessarily make performance by the corporation impossible, since the 
receiver often has power to carry on the contract.2, Even where the 
impossibility does exist, it should not be held to terminate existing con- 
tracts. The corporation has acted in such a way that it cannot per- 
form its agreement with the plaintiff without imperiling the rights of its 
other creditors. The refusal of the state to permit performance under 
such circumstances is merely the legal consequence of the corporation’s 
own acts, and should not excuse the latter from liability.* There is, 
however, considerable authority for the contrary view.‘ 

The further question whether this liability, when established, is a 
basis for a provable claim presents more serious difficulties. In the 
first place, opinions differ as to whether or not the status of claims should 
be determined as of the date of the beginning of the receivership pro- 
ceedings. Since, however, it will generally be impracticable to hold 
open the settlement of the estate until the date for the performance 
of all contracts has arrived, the same problem remains whatever date of 
provability be decided upon. One argument against allowing the claim ' 
in question to be proved at all is that, if the contract is still executory 
on both sides, the liability of the corporation is contingent on per- 


1 There is a like difference of opinion as to the liability of a bankrupt under similar 
circumstances. One view is that the adjudication in bankruptcy annulsall contracts. 
In re Jefferson, 93 Fed. 948; In re Inman & Co., 171 Fed. 185. By the weight of au- 
thority, however, liability of some sort remains. Inve Neff, 157 Fed. 57. See Watson ». 
Merrill, 136 Fed. 3509, 363; In re Roth, 181 Fed. 667, 670. 

3 Spencer v. World’s Columbian Exposition, 163 Ill. 117, 45 N. E. 250. 

8 Rosenbaum v. United States Credit System Co., 61 N. J. L. 543, 40 Atl. 501; , 
Peck v, Southwestern Lumber and Exporting Co., 59 So. 113 (131 La.). Even the dis- 4 
solution of a corporation should not terminate its contracts any more than death does ; 
those of an individual. Mumma v. Potomac Co., 8 Pet. (U. S.) 281. 

* People v. Globe Mutual Life Ins. Co., 91 N. Y. 174. This case is regarded as the 
leading one denying liability, and yet much of the reasoning in the opinion applies onl 
to contracts for personal service. On any other interpretation it is in conflict with 
later New York decisions. Cf. People v. St. Nicholas Bank, 151 N. Y. 592, 45 N. E. 
1129; People v. Metropolitan Surety Co., 205 N. Y. 135, 98 NE. 412. In the follow- 
ing cases, however, liability on ordinary mercantile contracts was denied: Malcomson 
v. Wappoo Mills, 88 Fed. 680; Griffith ». Blackwater Boom and Lumber Co., 46 W. 
Va. 56, 33 S. E. 125; Tennis Bros. Co. ». Wetzel, etc. Ry. Co., 140 Fed. 193. 

5 The view that claims must be looked at as of that date is supported by technical 
arguments. People v. American Loan & Trust Co., 172 N. Y. 371, 65 N. E. 200; Dean 4 
and Son’s Appeal, 98 Pa. St. ror. It is also urged that it is necessary to prevent delay. 14 
People 2. Commercial Alliance Life Ins. Co., 154 N. Y. 95, 47 N. E. 968. Nevertheless 
it seems possible to adopt a later date without causing any serious delay, and there 
are obvious advantages in so doing. Pennsylvania Steel Co. v. New York City Ry. Co., 
C. C. A., Second Circ., 1912. A further possibility is to avoid any fixed rule as to date 
of provability. This practice has been adopted by the English courts as the result of 

a statute. THe Compantes’ Act, 1862 (25 & 26 Vict., c. 89), § 158; Jn re Northern q 
Counties of England Fire Ins. Co., 17 Ch. D. 337. : 
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formance by the other contracting party. In order to overcome this 
difficulty, some courts argue that the claim can be transformed into 
an action for damages, on the theory that the receivership is an antici- 
patory breach of the contract.’ Even if the general doctrine of antici- 
patory breach be accepted, it is difficult to hold that the receivership 
is such a breach and satisfactorily account for the receiver’s right to in- 
sist on performance of the contract. However, apart from statutory 
difficulties,® there is no necessity for relying on that doctrine. The obli- 
gation to perform the contract is one of the corporation’s liabilities, and, 
as a recent case points out, the obligee should receive the same con- 
sideration as the other creditors unless a more substantial reason than 
the technical question of contingency exists for treating him differently. _ 
Pennsylvania Steel Co. v. New York City Ry. Co., “Express Co.’s Appeal,” 
C. C. A., Second Circ. 

It has been urged that such a reason is found in the right of the cor- 
poration to carry out the contract itself provided that it resumes busi- 
ness in time to do so.!° Yet since it is most unlikely that the corporation 
will ever be able to take advantage of this right, and since its interests 
are adequately protected by the receiver’s authority to adopt all bene- 
ficial contracts, it is scarcely equitable to preserve this right at the cost 
of leaving the creditor practically without redress.“ The latter’s claim 
should therefore be held to be provable if its value can be computed in 
money. American courts are inclined to exaggerate their own inabil- 
ity to estimate the value of claims,” but it seems clear that a court 
which is accustomed to estimate the damages caused by a breach of 
contract to-day should generally be capable of assessing those which 
will arise from a breach to-morrow. Therefore, the provability of a 
contract claim should not be denied merely because the contract is as 
yet unbroken." 


6 Tt has been suggested that the claim is contingent also on the receiver’s refusal to 
adopt the contract. See Watson v. Merrill, supra. It seems clear, however, that an 
obligation is none the less absolute because it is uncertain whether the court through 
its agent, the receiver, will specifically perform it or not. 

7 In re Neff, supra; Ex parte Stapleton, 10 Ch. D. 586. 

8 Cf. Gibson v. Carruthers, 8 M. & W. 321; New England Iron Co. ». Gilbert R. 
Co., 91 N. Y. 153. 

® For the probability of contingent claims under the National Bankruptcy Act 
of 1898, see 23 Harv. L. REV. 636. 

10 In re Imperial Brewing Co., 143 Fed. 579; Watson v. Merrill, supra. 

il Fx parte Pollard, 2 Low. 411. No less illusory are the rights secured to the con- 
tract creditor by the rule of a recent case which allows him to come in only after the 
other claimants have been satisfied. People v. Metropolitan Surety Co., supra. 

12 Riggin v. Magwire, 15 Wall. (U.S.) 549. Even the court which decided the prin- 
cipal case refused to permit proof of claims whose value was really doubtful. Pennsyl- 
vania Steel Co. v. New York City Ry. Co., supra, ‘Crosstown Co.’s Appeal.” The 
English courts are compelled by statute to take a more liberal view. THE CoMPANIES’ 
Act, 1862, supra; THe BANKRuptTcy Act, 1869 (32 & 33 VicT., c. 71), § 31; In re 
English Joint Stock Bank, L. R. 4 Eq. 350; Ex parte Blakemore, 5 Ch. D. 372. 

33 Certainly the difficulty is not, materially lessened by calling the insolvency an 
anticipatory breach. 

14 This appears to be the view of most of the cases in jurisdictions where the issue 
has not been confused by the impossibility argument. Spader v. Mural Decoration 
Mfg. Co., 47 N. J. Eq. 18, 20 Atl. 378; Insurance Commissioner ». People’s Fire Ins. 
Co., 68 N. H. 51, 44 Ath 82; Bowe v. Minnesota Milk Co., 44 Mian. 460, 47 N. W. 151. 
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Wire’s Ricut oF ACTION For Loss or — The interest 
of the wife in her relations with the husband falls naturally into two classes, 
—substantial and personal. The first is the right of support for her phys- 
ical welfare; the second the right to his society, companionship, and affec- 
tions.!_ At common law the wife had no effective way of enforcing either 
class, because of her inability to sue in her own name and to own separate 
property.? As a consequence the law grew up one-sided, protecting the 
husband’s marital interests only. How far the wife has been emancipated 
from the inferior position in which the common law placed her is not yet 
clear. Under universal married women’s acts ‘ a wife is allowed to sue 
for alienation of her husband’s affections, and for criminal conversation.® 
By special enabling statutes she may sue for loss of support in cases of 
intoxication of the husband.’ Two recent cases are interesting as matk- 
ing the present limits of a wife’s right to recover for loss of consortium. 
In one it was held that an action for loss of consortium would lie against a 
druggist who in spite of the wife’s protests sold morphine to her hus- 
band from the use of which he became mentally unbalanced. Flander- 
meyer v. Cooper, 98 N. E. 102 (Oh.).8 In the other the wife was denied 
a recovery for loss either of support or consortium arising from a negli- 
gent injury to the husband. Brown v. Kistleman, 98 N. E. 631 (Ind.). 

In allowing damages for an injury to the marital relation two interests 
are to be considered, —the individual and the social. Not only is the rela- 
tionship an advantageous one for the parties, but it is the basis of our 
social organization. To the essentially personal element the wife con- 


1 Consortium is properly used in this sense. Feneff ». New York Central & Hudson 
River R. Co., 203 Mass. 278, 89 N. E. 436. Great confusion exists in the cases be- 
cause it is sometimes used as including the right to services or support. Marri 2. 
Stamford Street R. Co., 84 Conn. 9, 78 Atl. 582. In this note the term is limited to its 

Narrower meaning. 

2 “Notice is taken only of the wrong of the superior; while the loss of the inferior 
is totally disregarded.” 3 Bi. Comm. 143. See CooLey, Torts, 3 ed., 472. 

8’ The husband was allowed to recover in Winsmore v. Greenbank, Willes, 577 
(alienation of affections); Brown v. Spaulding, 63 N. H. 622, 4 Atl. 394 (criminal 
conversation); Smith v. City of St. Joseph, 55 Mo. 456 (negligence resulting in personal 
injuries); Mowry v. Clancy, 43 Ia. 609 (malpractice by a doctor); Rogers v. Smith, 
17 Ind. 323 (malicious prosecution); Hoard v. Peck, 56 Barb. (N. Y.) 202, Holleman 
v. Harward, 119 N. C. 150, 25 S. E. 972 (sale of injurious drugs); Garrison ». Sun 
Printing and Publishing Association, 150 N. Y. App. Div. 689 (slander and libel). 

4 The Ohio statutes are typical. “‘A married woman shall sue and be sued as if she 
were unmarried.” Onto, REv. StaT., 1906, § 4996. ‘A married person may take, hold 
or of property, real or personal, the same as if unmarried.” Onto, Star., 
1906, § 3114. 

5 Bennett v. Bennett, 116 N. Y. §84, 23 N. E. 17; Gernerd v. Gernerd, 185 Pa. St. 
233, 39 Atl. 884; Wolf v. Frank, 92 Md. 138, 48 Atl. 132. Contra, Duffies v. Duffies, 76 
Wis. 374, 45 N. W. 522; Lonstorf v. Lonstorf, 118 Wis. 159, 95 N. W. 961; Lellis v. 
Lambert, 24 Ont. App. 653. New Jersey was considered until recently to be one of 
the states denying the wife’s right of recovery. Hodge v. Wetzler, 69 N. J. L. 490, 
55 Atl. 49. But it is now in accord with the weight of authority. Sims v. Sims, 79 
N. J. L. 577, 76 Atl. 1063. 

6 Seaver v. Adams, 66 N. H. 142, 19 Atl. 776; Haynes v. Nowlin, 129 Ind. 581, 29 
N. E. 389; Nolin v. Pearson, 191 Mass. 283, 77 N. E. 890. Contra, Kroessin v. Keller, 
60 Minn. 372, 62 N. W. 438; Doe v. Roe, 82 Me, 503, 20 Atl. 83. If the action is based 
on the suspicion thereby cast on the issue the Minnesota case is sound. It is submitted 

_ that this is not the proper theory. One case has held that the wife may recover 
although the husband was the seducer. Hart ». Knapp, 76 Conn. 135, 55 Atl. ro2z. 

7 See Coo.ey, Torts, 3 ed., 506-547. 

8 There was no allegation of loss of support. 
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tributes in equal manner and degree with the husband. Therefore on 
principle her right in the relationship should be as valuable to her as 
property, as is the husband’s right to him. Before the Ohio case the law 
had developed no further than to allow the wife an action in the two 
direct offenses against the marital relation in which the interest of society 
in general as well as the individual interest is most strikingly present, — 
alienation of affections and criminal conversation.® It is submitted that 
the action should lie wherever as in the Ohio case a wrongful and inten- 
tional interference with the relationship by a third party deprives the 
husband or wife of the consortium of the other; and that this is a com- 
mon-law right.’ 

Where the loss of consor ium results solely from a negligent injury the 
principle is less obvious. The interest of society in protecting the sanc- 
tity of the institution is not concerned. The Indiana case accords with the 
little authority on this subject in denying a recovery on the ground of 
double damages, since the husband will recover in his action for his 
physical injuries." In Massachusetts and Connecticut the courts are 
even showing a tendency to deny the right of the husband to recover for 
loss of consortium resulting from negligent injury to the wife, in view of 
the modern legislation allowing her to recover for her own injuries. But 
if our conclusion that the personal interest in the marital relationship is 
a distinct property right is correct, it is clear that damages to the one are 
not compensation for the injury to the other. It is submitted that the 
practical difficulties with which the jury system sometimes confronts 
the administration of justice are not in this case sufficient to overcome 
the desirability of protecting the right. 


PREFERRED STOCKHOLDER’S RIGHT OF PREEMPTION. — When a cor- 
poration increases its capital stock, the existing stockholders have a right 
in most states to subscribe for the new issue in proportion to their holdings — 
before it can be otherwise disposed of.! The rule is based on the princi- 
ple that each stockholder is entitled to an opportunity to preserve his 
proportionate share in the control of the corporation and in the capital, 
surplus, and other assets of the enterprise.? Moreover, it has a practical 


® This branch of the law is of very recent growth. The leading case was decided in 
1889. Foot v. Card, 58 Conn. 1, 18 Atl. 1027. But the subject was discussed in 1861. 
Lynch ». Knight, 9 H. L. C. 577. 

10 Haynes v. Nowlin, supra; Foot v. Card, supra; Bennett v. Bennett, supra. 

11 Feneff v. New York Central & Hudson River R. Co., supra; Goldman 2. 
— 30 N. Y. Misc. 336, 63 N. Y. S. 459; Glenn v. Western Union Tel. Co., 1 Ga. 

p. 

PD Bolger v. Boston Elevated Ry. Co., 205 Mass. 420, 91 N. E. 389; Feneff ». New- 
York Central & Hudson River R. Co., supra; Marri v. Stamford Street R. Co., 
supra. The court says that the right of consortium is too vague and indefinitea 
right. The same argument would apply to the other cases in which an action for its 
loss is allowed. The fear of excessive jury verdicts is probably the underlying 
reason for the decisions. For a discussion of this subject see 10 Cox. L. Rev. 678, and 
24 Harv. L. REv. 


1 Gray v. President, etc. of Portland Bank, 3 Mass. 363; Electric Co. of America 
v. Edison Electric Illuminating Co., 200 Pa. St. 516, 50 Atl. 164. See 4 THompson, 
CorporaTions, § 3642; TAYLOR, CorPorRATIONS, 5 ed., § 569. 

2 See Dousman ». Wisconsin, etc. Co., 40 Wis. 418, 421; Jones v. Morrison, 31 Minn. 
140, 153, 16 N. W. 854, 861. 
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foundation in that it protects stockholders from issues to a particular 
person or clique, unduly favored: by the body in whom the power to in- 
crease the capital rests. On the other hand the business efficiency of a 
corporation would be seriously hampered by confining the discretion of 
the controlling faction too narrowly as to the need and method of increas- 
ing its capital. The doctrine of preémption, therefore, should be applied 
as a flexible principle rather than as a rigid rule. Thus it is usually 
held that stockholders may subscribe pro rata at par even though the 
stock sells at a premium. Yet with the consent of the majority it may 
be offered to all subscribers pro rata at any fixed price less than the market 
value.’ A secret sale to the highest bidder is enjoined as discriminatory; ® 
but a public auction might be permissible on the theory that each stock- 
holder is given an opportunity to maintain his proportionate interest.’ 
Where the success of the entire enterprise depends upon purchasing a 
particular piece of property, it may be purchased by an issue of stock 
to the owner thereof. But where new stock was needlessly offered 
to friends of the officers without regard to the right of preémption, the 
same court granted an injunction.’ Still further limitations are imposed 
on the principle by statutes 1° and by the charter or by-laws of individual 
corporations." A similar flexibility prevails as to the remedy granted 
for a violation of the right. Where the stock is easily obtainable on the 
market, damages at law furnish substantial relief. But when the stock 
is not on the market or the control of the corporation is involved an 
injunction is usually granted. 

A recent decision in which a preferred stockholder was denied an in- 
junction against issuing new stock at par to common stockholders only, 
“but upon condition that he be allowed to subscribe for an equivalent 
amount of preferred stock at par,” raises an important problem in the 
application of this principle on which there is singularly little authority. 
Russell v. American Gas and Electric Co., 47 N. Y. L. J. 2047. Except 


'. for such preferences as are specifically given by the articles of association, 


the status of all classes of stockholders is the same, and consequently each 
stockholder is entitled to subscribe for his pro rata share of a new issue 
whether it be preferred or common." Possibly where strong conflicting 
interests exist between the holders of different classes of stock as distinct 
entities, the court might be justified in making its refusal of an injunc- 


8 Electric Co. of America v. Edison Electric Illuminating Co., supra; Way v. Amer- 
ican Grease Co., 60 N. J. Eq. 263, 47 Atl. 44. 

4 Hammond 2. Edison, etc. Co., 131 Mich. 79,90 N. W. 1040. Cf. Cunningham’s 
Appeal, 108 Pa. St. 546. See 4 THompson, CorPORATIONS, § 3643.' 

5 Stokes v. Continental, etc. Co., 186 N. Y. 285, 78 N. E. 1ogo. 

6 Electric Co. of America v. Edison Electric Illuminating Co., supra. 

7 See Stokes v. Continental, etc. Co., 186 N. Y. 285, 298, 78 N. E. 1ogo, 1094. 

8 Meredith v. New Jersey, etc. Co., 55 N. J. Eq. 211, 37 Atl. 530. 

® Way v. American Grease Co., supra. 

10 Ohio Ins. Co. v. Nunnemacher, 15 Ind. 294. 

1 Aspinwall v. Butler, 133 U.S. 595, 10 Sup. Ct. 417. 

2 Gray »v. President, etc. of Portland Bank, supra; Stokes v. Continental, etc.Co, supra. 

18 To compel a shareholder to part with a fraction of his interest for damages would 
amount to private eminent domain. Dousman v. Wisconsin, etc. Co., supra; Hammond 
v. Edison, etc. Co., supra. 

4 Jones v. Concord, etc. R. Co., 67 N. H. 119, 38 Atl. 120. See 4 THompson, Cor- 
PORATIONS, § 3647. 
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tion conditional upon a ratable issue of each kind. But where, as in the 
principal case, no such class differences appear, such a condition seems an 
unwarranted interference with the discretion of the associates.“ More- 
over, as preferred is selling below par and common at a premium, it 
violates the preémption rule by discriminating in favor of common stock- 
holders. The denial of an injunction, however, might be justified on 
the ground that, as common stock could be purchased in the market, 
damages at law furnished adequate relief to the appealing preferred 
stockholder. 


DISTRIBUTION OF DIVIDENDS ON STOCK BETWEEN LirE TENANT AND 
REMAINDERMAN. — The rights of the life tenant and remainderman 
where stock has been granted or bequeathed in trust for the use of one 
for life with remainder over to the other, have been the subject of great 
controversy. The tendency of the early English cases was to give all 
extraordinary dividends to the remainderman.' As finally settled by the 
House of Lords the English law gives all stock dividends to the remain- 
derman and all cash dividends to the life tenant, unless the company 
could not legally increase its capital stock, in which case extraordinary 
dividends go to the remainderman.2 The American courts may be 
divided roughly into three groups. Those which follow the “ Massachu- 
setts” rule, which is similar to the English rule, allot all dividends in 
the form of a new issue of stock to the remainderman, all cash dividends 
from earnings to the life tenant. Under the “Pennsylvania” rule no 
distinction is made between stock and cash dividends. Each is appor- 
tioned between the life tenant and remainderman respectively according 
as it represents earnings since or before the creation of the trust fund.* 
The “New York and Kentucky” rule awards dividends, whether stock 
or cash representing accumulated earnings, to the life tenant. A recent 


% Ordinarily the amount and class of stock to be issued is left wholly to the discre- 
tion of the associates. Page v. Whittenton Mfg. Co., 97 N. E. 1006 (Mass. ); Jones 
v. Concord, etc. R. Co., 67 N. H. 234, 30 Atl. 614. Consequently such a conditional 
decree would usually be an attempt by the court to do indirectly what it cannot do 
and ought not to do directly. 


1 Brander v. Brander, 4 Ves. 800; Paris v. Paris, 10 Ves. 185. 

2 Bouch v. Sproule, 12 App. Cas. 385; Irving v. Houstoun, 4 Paton App. Cas. 521. 

8 Minot v. Paine, 99 Mass. 101; Lyman ». Pratt, 183 Mass. 58, 66 N. E. 423; Board- 
man v. Mansfield, 79 Conn. 634, 66 Atl. 169; Boardman ». Boardman, 78 Conn. 451, 
62 Atl. 339; De Koven ». Alsop, 205 Ill. 309, 68 N. E. 930; Millen v. Guerrard, 67 
Ga. 284 (by statute). 

‘ _Earp’s Appeal, 28 Pa. St. 368; Soehnlein v. Soehnlein, 146 Wis. 330, 131 N. W. 
- 739; Miller v. Payne, 136 N. W. 811 (Wis.); Van Doren »v. Olden, 19 N. J. Eq. 176; 

Holbrook v. Holbrook, 74 N. H. 201, 66 Atl. 124; Pritchitt v. Nashville Trust Co., 96 
Tenn. 472, 36 S. W. 1064; Thomas v. Gregg, 78 Md. 545, 28 Atl. 565. See Ex parte 
Humbird, 114 Md. 627, 641, 80 Atl. 209, 214. Quinn ». Safe-Deposit and Trust Co., 

3 Md. 28 5, 48 Atl. 835, seems contra on the — of apportionment. It is proba- 
bie that this rule is applied only to extraordinary dividends, regular dividends going 


to the life tenant regardless of their source. See Earp’s Appeal, 28 Pa. St. 368, 3 3753 
1 MorawEtz, PRIvATE CoRPORATIONS, 2 ed., § 466. But see Lang». Lang, 57 N. J. 
Ea. 325, 328, 41 Atl. 705, 706. 

5 McLouth v. Hunt, 154 N. Y. 179, 48 N. E. 548; Hite v. Hite, 93 Ky. 257, 20 
S. W. 778; Cox 9. Gaulbert, 1475S. W. 25 (Ky.). See Kalbach v. Clark, 133 Ia. 215, 110 
N. W. 5099. Maine adopts that feature common to both the ‘‘Massachusetts” and 
“New York and Kentucky” rules which disregards the time during which the earnings 
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Delaware case following the Massachusetts cases awards to the remain- 
derman stock representing additions to the corporation’s plant made 
from earnings since the creation of the trust fund. Bryan v. Atkin, 82 
Atl. 817 (Del.). 

Any rule must have as its basis the intent of the grantor or testator. 
In general it would seem that the grantor or testator regards as the 
corpus the undivided interest, represented by the stock certificates, in 
the assets of the corporation at the time of the creation of the trust, 
and as income any earnings of the total corporate assets of which this 
corpus is an undivided fraction which may be distributed by the corpo- 
ration. Logically, then, the “Pennsylvania” rule would seem correct 
in denying to the life tenant such part of the dividend as represents earn- 


ings previous to the creation of a trust fund. There are serious practical | 
difficulties, however, in the application of this theory which have influ- 
enced many courts.’ The Pennsylvania court itself has adopted the 


practical expedient of giving to the remainderman only so much as is 
necessary to compensate him for any depreciation in the value of the 
original trust fund. The issue of stock dividends presents a further 
difficulty. The interest of the shareholder in the corporate funds after 
such issue remains the same. Only the evidences of his interest have been 
changed and in reality no distribution of earnings has been made.® In 
this regard the “ Massachusetts” rule would seem preferable. Even if 
the view that stock dividends are substantially distributions of funds 
is accepted, the practice of the courts following the “Pennsylvania” and 
“New York and Kentucky” rules is stiil open to objection. The new 
stock conveys an interest not only in the earnings which its issue capital- 
ized, but also in the old capital. The benefit of any enhancement 
in value of the original capital thus inures to the life tenant, — a benefit 
to which he is obviously not entitled under any view.’° Neither the 


_ “Pennsylvania” nor the “New York and Kentucky” rule then seems 


free even from theoretical difficulties. The ‘‘ Massachusetts” rule, 
though open to some objections, has the great advantage of affording a 
simple working rule for the guidance of trustees. 


PoLicE POWER AND INTERSTATE COMMERCE. — The power to provide 
for the peace, health, morals, and safety of society comprises what are 
in fact the ultimate aims of government. All activity, not excepting inter- 
state commerce, must be under its domain. It is conceivable that the 
federal government might exercise it as incidental to some express power 
conferred upon it. But because of the intimate relation of the subjects 
of this power to the welfare of each community, and the necessarily 


were made. Richardson v. Richardson, 75 Me. 570. Minnesota makes no distinction 
between stock and cash dividends. Goodwin v. McGaughey, 108 Minn. 248, 122 
N. W.6. The Supreme Court of the United States, Rhode Isiand, and Virginia adopt 
that part of the ‘‘ Massachusetts” rule by which stock dividends are regarded as a part 
of the corpus. Gibbons v. Mahon, 136 U. S. 549; Brown »v. Larned, 14 R. I. 371. 
Cf. Kaufman v. Charlottesville Woolen Mills, 93 Va. 673, 25 S. E. 1003.) 
Gibbons v. Mahon, supra. 

7 Irving v. Houstoun, supra; Lyman ». Pratt, supra. 

8 Boyer’s Appeal, 224 Pa. 144, 73 Atl. 320. 

® Boardman v. Mansfield, supra. 
10 Carter v. Crehore, 12 Hawaii 309. 
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different conditions demanding a diversity of application in different 
communities, the natural seat of the police power is in the state govern- 
ments. To what extent, by conferring on Congress the power to regulate 
interstate commerce, the Constitution has removed this activity from the 
sphere of the police power as exercised by the state, has been the subject 
of much confusion. 

Where Congress has not expressly acted,! the rule was early laid down ? 
that where the subject matter in question required uniformity the silence 
of Congress demanded its freedom from interference by state action; 
but that in matters where uniformity is not required it should be inter- 
preted as sanctioning such interference to a certain extent. Whatever 
meaning this classification may have had was at least obscured by the 
case of Leisy v. Hardin,’ which held that a state statute forbidding the 
sale of liquor was void as to that sold in the “original packages,” because ~ 
liquor was a subject of commerce and its transportation therefore was 
a matter as to which there must be uniformity. And yet the transpor- 
tation of oleomargarine, a healthful, nutritious food, which, although 
colored to resemble butter, contained nothing deleterious, is held to be a 
subject not requiring uniformity. Such a distinction is difficult to under- 
stand. It would seem that the sale of liquor, whether in the “original 
packages” or not, was particularly a matter as to which local regulation 
should prevail. Congress seemed to confirm this view in passing the Wil- 
son Act, whereby the states were expressly empowered to make their own 
regulations as to the sale of liquor whether affecting interstate commerce 
or not. In short, without a clearer definition of subjects requiring uni- 
formity such a classification seems of little value. 

There must be police power and it must reside in the states. It must, 
necessarily at times affect interstate commerce the control of which has 


been vested in Congress. As in many questions of constitutional law, 
no definite rules can be laid down as to what interference is permissible. 
The importance and necessity of the police regulation on the one hand, 
which includes the question whether its scope exceeds the exigencies of 
the case,’ and on the other hand the extent of its encroachment on inter- 
state commerce,® must be regarded. Statutes discriminating against in- 


1 Of course where Congress has expressly undertaken to regulate any subject of in- 
terstate commerce, all interference by the states is clearly forbidden. 

2 Cooley v. Board of Wardens of Port of Philadelphia, 12 How. (U. S.) 299. 

8 135 U.S. 100, 10 Sup. Ct. 681. 

4 Plumley’s Case, 156 Mass. 236. 

5 26 U.S. Stat. aT LARGE, 313, c. 728. The constitutionality of this act was sus- 
tained. In re Rahrer, 140 U.S. 545, 11 Sup. Ct. 865. 

6 Leisy v. Hardin is still law, however, in so far as it has not been affected by the 
Chik Act. Louisville & Nashville R. Co. ». Cook Brewing Co., 223 U. S. 70, 32 Sup. 

t. 189. 
7 Railroad Co. v. Husen, 95 U.S. 465. 

8 Inspection laws are usually constitutional. McLean & Co. 2. Denver & Rio 
Grande R. Co., 203 U. S. 38, 27 Sup. Ct. 1; yo at Jones, 32 Sup. Ct. 715; Standard 
a Food Co. 9. Wright, 32 Sup. Ct. 784. d so quarantine laws. Morgan’s Steam- 

p Co. v. Louisiana Board of Health, S. 455, 6 Sup. Ct. 1114. Statutes have 
fon upheld forbidding the running of freight trains on Sunday, Hennington v. Georgia, 
163 U.S. 299, 16 Sup. Ct. 1086; requiring the licensing of all engineers, Smith v. Ala- 
bama, 124 U. S. 465, 8 Sup. Ct. 564; requiring trains to whistle and slow down at 
crossings, Southern Ry. Co. ». King, 217 U.S. 524, 30 Sup. Ct. 594. Statutes have 
been held unconstitutional requiring interstate trains to stop at county seats, Illinois 


, 
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terstate matters are clearly objectionable.? The intent of the legislature 
should be considered to a certain extent as to whether its primary object 
is a purely police regulation or a regulation of commerce.’® A recent 
case held a statute requiring the marking of convict-made goods to be an 
unconstitutional interference with interstate commerce. In re Opinion of 
the Justices, 98 N. E. 334 (Mass.)." Since laws which discriminate against 
convict-make goods have been held an invalid exercise of the police power 
under the Fourteenth Amendment,” this holding seems unquestionable. 
For even although a statute may be justified by the police power as due 
process of law under the Fourteenth Amendment ™ it must be more 
clearly a necessary exercise of the police power to justify any interference 
with interstate commerce.“ Subject to these various considerations the 
question must be asked in each individual case: Has the interference 
with interstate commerce been unreasonable? This question must be 
answered by the court on the particular state of facts presented. 


APPORTIONMENT OF INSURANCE BETWEEN COMPOUND AND SPECIFIC 
Po.icres. — A provision frequently found in insurance policies limits 
the liability of the insurance company to such proportion of the loss as 
the amount insured by its policy shall bear to the whole insurance on the 
property.! By the weight of authority, such a clause in a policy on cer- 
tain property applies where the insured holds also a compound policy 
covering the same and additional property.? The precise basis on which 
the proportion referred to in such a clause shall be determined is a 
subject of irreconcilable conflict, because of the difficulty in fixing the 
amount to which the property covered by the specific policy is insured 
by the blanket policy.’ 

Of the rules suggested for determining this amount, some apparently 
proceed on the theory that the underwriter is entitled to regard as in- 
suring the property covered by the specific policy, all insurance under 
which recovery could be had for a loss on that property. This theory is 
carried to an extreme in the rule fixing the amount at the face value of 
the blanket policy, when there has been a loss only on the property 


Central R. Co. ». Illinois, 163 U.S. 142, 16 Sup. Ct. 1096; requiring railroads to furnish 
freight cars within certain time after notice unless a strike or public calamity prevents, 
Houston and Texas Central R. Co. ». Mayes, 201 U. S. 321, 26 Sup. Ct. gor. 

® Welton », Missouri, 91 U. S. 275; Walling v. Michigan, 116 U. S. 446, 6 Sup. Ct. 


454. 

10 See 1 Harv. L. REv. 159. 

11 People v, Hawkins, 157 N. Y. 1, 51 N. E. 257. 

22 People v. Raynes, 136 N. Y. App. Div. 417, 120 N. Y. Supp. 1053; aff’d in 198 
N. Y. 530, 622, 92 N. E. 1097. 

18 Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 1257. 

14 Schollenberger v. Pennsylvania, 171 U.S. 1, 18 Sup. Ct. 757. 


1 Such a provision is clearly enforceable if the total insurance exceeds the loss. 
German Ins. Co. ». Heiduk, 30 Neb. 288, 46 N. W. 481. If the loss is greater than the 
whole amount of the several policies, each insurance company is liable to pay the in- 
sured the whole amount of its policy. Erb v. Fidelity Ins. Co., 99 Ia. 727, 69 N. W. 261. 
But it may be otherwise provided. Angelrodt v. Delaware Mutual Ins. Co., 31 Me. 593. 

2 Ogden v. East River Ins. Co., 50 N. Y. 388, overruling Howard Ins. Co. v. Scribner, 
5 Hill (N. Y.) 298. Contra, Clarke ». Western Assurance Co., 146 Pa. 561, 23 Atl. 
248. Cf. Storer v. Eliot Fire Ins. Co., 45 Me. 175. 

8 See 4 CooLEy, BrreFs ON INSURANCE, 3111 ef seq. 
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covered by the specific policy. While this must be the rule where both 
policies are specific,’ it seems difficult to support, where one policy is 
compound, if the face value of the blanket policy is greater than the 
value of the property covered by the specific policy. Accordingly it has 
been suggested that the sum taken should be the face value of the blanket 
policy up to the value of the property covered by the specific policy.® 
Where the property not covered by the specific policy also burns, it must 
be apparent, if the insured is to recover for that loss under the blanket 
policy, that the latter cannot be regarded as insuring only the property 
covered by the specific policy. It has, therefore, been held in such a case 
that the blanket policy should be taken to insure the property in question 
for the face value of the policy less the amount of the loss on the prop- 
erty covered only by the blanket policy.’ 

A rule somewhat less favorable to the insurer than those considered 
has been adopted in some states. It treats the blanket policy as if it 
originally contained a distributive clause applying the blanket amount 
to the different items covered by it in proportion to their values. Such 
clauses are not uncommon in insurance policies, but its implication, it is 
charged, makes a new contract for the parties. On this ground a re- 
cent New Jersey case refuses to follow the rule, and adopts instead the 
“Gradual Reduction Rule.”® Grollimund v. Germania Fire Ins. Co., 83 
Atl. 1108. Applicable only when at least two parts of the property 
covered by the blanket policy are covered also by specific policies, this 
rule regards the blanket policy as insuring each item to the entire amount 
of the policy unappropriated when the particular item is reached. The 
adjustment is made item by item in whatever order will work substantial 
justice and equity to all concerned. But it is not made clear why this rule 
changes the express contract of the parties any less than the preceding. 

The truth would seem to be that in neither case is there a real change 
in the contract but merely an attempt to construe the words “whole 
insurance.” According to the well-known rule of construction, these 
words should be construed most strongly against the insurer who writes 
the policy. The proper application of this principle, it is submitted, 
would result in a rule different from any of those mentioned. For, in 
order to construe the words most favorably to the insured, only that por- 
tion of the blanket policy should be taken as cannot be disposed of by 
the property not covered by the specific policy. Consequently the amount 
should be the difference between the face value of the blanket policy and 
the value of the property covered by it excluding the property covered 
by the specific policy. 


4 Page v. Sun Ins. Office, 74 Fed. 203. 

5 Farmers’ Feed Co. of New Jersey v. Scottish Union & National Ins. Co. of Edin- 
burgh, 173 N. Y. 241, 65 N. E. 1105. 

6 See 23 Harv. L. REv. 227. 

7 Liverpool & London & Globe Ins. Co. v. Delta County Farmers’ Association, 56 
Tex. Civ. App. 588, 121 S. W. 599; Angelrodt v. Delaware Mutual Ins. Co., sufra; 
Cromie v. Kentucky and Louisville Mutual Ins. Co., 15 B. Mon. (Ky.) 432. In practice, 
this rule might prevent pro-rating altogether. 

8 Blake v. Exchange Mutual Ins. Co., 12 Gray (Mass.) 265; Chandler v. Insur- 
ance Co. of North America, 70 Vt. 562, 41 Atl. 502. As a result of its application in 
the latter case, this is commonly called the “ Vermont rule.” 

® This rule, sometimes called the “ Connecticut rule,” was first enunciated in 
Schmaelzle v. London & Lancashire Fire Ins. Co., 75 Conn. 397, 53 Atl. 863. 


| 
* 


HARVARD LAW REVIEW. 


RECENT CASES. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — DEEDS WHICH ARE VOID 
AS TO CREDITORS. — A. conveyed land to B., but the deed was never recorded. 
Subsequently A. became bankrupt, and his trustee seeks to recover the land. 
Astate statute declares unrecorded deeds to be void against judgment creditors 
without notice. Under § 8 of the Bankruptcy Act of June 25, 1910, trustees 
in bankruptcy, “as to all property not in the custody of the bankruptcy court, - 
shall be deemed vested with all the rights, remedies, and powers of a judgment 
creditor holding an execution duly returned unsatisfied.” Held, that the trus- 
tee cannot prevail. Sparks v. Weatherly, 58 So. 280 (Ala.). 

In spite of the provision of the Act of 1898, § 67a, that “claims which for 
want of record or for other reasons could not have been valid liens as against 
the claims of the creditors of the bankrupt shall not be liens against -his estate,” 
the cases prior to the passing of the 1910 amendment relegated the trustee in 
bankruptcy to the shoes of the bankrupt. York Mfg. Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481; Crucible Steel Co. v. Holt, 174 Fed. 127. Bankruptcy 
thus deprived the creditors of rights which personally they could have asserted, 
and the 1910 amendment was intended to strengthen the position of the trustee. 
See SENATE Report No. 691, 61st Congress, 2d session. The court in the 
principal case construes the language of the amendment as entitling the trustee 
to proceed as an individual creditor in subjecting the assets of the bankrupt, 
and not as a creditor armed with a judgment. In view of the express words of 
the act, and the intention of Congress, it is submitted that the decision in the 
principal case wrongly limits the effect of the amendment. Cf. In re Gehris- 
Herbine Co., 188 Fed. 502; In re Calhoun Supply Co., 189 Fed. 537. See 
CoLuieR, BANKRUPTCY, 9 ed., § 47, II (d). 


CARRIERS — DISCRIMINATION AND OVERCHARGE— RIGHT TO EXTEND 
LONGER CREDIT TO ONE SHIPPER THAN TO ANOTHER. — An indictment charged 
that the defendant railway company, according to an agreement made at the 
time of shipment, accepted at the time of the monthly settlement the note of 
a coal company for part of the freight charges. In transactions with other 
coal companies the defendant exacted payment in cash at the time of the 
monthly settlement. Held, that the demurrer to the indictment should be 
overruled. United States v. Hocking Valley Ry. Co., 194 Fed. 234. 

The court in the principal case finds that the facts charged constitute the 
offense of discrimination in transportation in violation of the Interstate Com- 
merce Act as amended in 1906. U.S. Comp. Stat., Supp. 1909, 1153, § 6. Only 
unjust discriminations are within the meaning of the statute. Interstate Com- 
merce Commission v. Baltimore and Ohio R. Co.,145 U.S. 263, 12 Sup. Ct. 844. 
It is well settled that it is not an unjust discrimination for a carrier to require 
prepayment of freight received from one connecting carrier while not requiring 
it when received from another. Litile Rock and Memphis R. Co. v. St. Louis 
S.W. Ry. Co., 63 Fed. 775. This doctrine has been applied to a case where 
prepayment was required from shippers on goods when billed to one con- 
signee and not when billed to others. Gamble-Robinson Co. v. Chicago and 
N.W. Ry. Co., 168 Fed. 161. The scope of this decision was confined by the 
principal case to cases where requiring prepayment is used as a precaution to 
insure the payment of the full legal rate. The result reached is very desirable. 
Extending greater credit to one shipper than to another as in the principal 
case gives the favored shipner a greater use of the carrier’s capital and seems 
clearly an unjust discrimination. 
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Consprracy — CRIMINAL LIABILITY — TRIAL WHERE OverT Act PER- 
FORMED. — The defendants conspired to defraud the United States of govern- 
_ ment lands. All the conspiring occurred on the Pacific Coast, but the overt 
acts were committed in the District of Columbia. The prisoners were tried 
and convicted in the District. Held, that the District of Columbia court has 
jurisdiction. Hyde v. United States, 32 Sup. Ct. 793. 

The Sixth Amendment of the Constitution provides that all crimes shall 
be prosecuted in the “district wherein the crime shall have been committed.” 
Like the other amendments comprising the “ Bill of Rights” this is construed 
not as announcing novel doctrines but as reaffirming*old principles. See Ro- 
bertson v. Baldwin, 165 U. S. 275, 281, 17 Sup. Ct. 326, 329; Mattox v. United 
States, 156 U. S. 237, 243, 15 Sup. Ct. 337, 340. At common law the venue 
could be laid either in the county of the conspiring or in the county of an overt 
act in furtherance thereof. Rex v. Brisac, 4 East 164. See People v. Mather, 
4 Wend. (N. Y.) 230, 261. But see Regina v. Best,1 Salk. 174. The principal 
case does not rest solely upon this common-law rule, for under the federal 
statute an overt act must be proved. U.S. Comp. Star. 1901, § 5440. Since 
by statute an offense begun in one district and completed in another may 
be prosecuted in either, it would seem logically to follow that there would be 
jurisdiction where an overt act was performed. Robinson v. United States, 
172 Fed. 105. But there are dicta that even under the statute the overt act 
forms no part of the crime and merely affords a locus penitentie. See United 
States v. Britton, 108 U.S. 199, 204, 2 Sup. Ct. 534; Hyde v. Shine, 199 U. S. 
62, 76, 25 Sup. Ct. 760, 761. It seems a paradox to hold the overt act essential 
to complete the crime but yet no part of it. Moreover, since the question in 
the principal case is the procedural one of venue, and does not necessarily 
involve the jurisdiction of the sovereign power, the doubt of the minority seems 
unjustified. 


CONSTITUTIONAL LAw— PersonatL Ricuts: Civit, PoLiricaL, AND RE- 
LIGIous — EMPLOYER’s RIGHT TO REQUIRE EMPLOYEE NOT TO REMAIN IN 
TRADE Union. —A statute made it a crime for an employer to require an 
agreement to have no connection with any labor union as a condition of keep- 
ing or securing employment. Jfe/d, that the statute is constitutional. State 
v. Coppage, 125 Pac. 8 (Kan.). Contra, State ex rel. Smith v. Daniels, 136 
N. W. 584 (Minn.). 

The power, subject to police regulation, to make or break contracts of per- 
sonal service without criminal liability is secured by the Constitution. Bailey 
v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145; Gillespie v. People, 188 Ill. 176, 
58 N. E. 1007. It has been suggested in an analogous case that use of the 
power as a means of coercion may destroy the immunity. See 20 Harv. L. Rev. 
253, 270. But coercion is no more involved in a discharge for not agreeing to 
be non-union than in a discharge expressly because of union membership. 
And statutes forbidding discharge on the latter basis are always held unconsti- 
tutional. Adair v. United States, 208 U.S. 161, 28 Sup. Ct. 277; State ex rel. 
Zillmer v. Kreutzberg, 114 Wis. 530,90 N. W. 1008. The decision of the Kansas 
court, therefore, seems wrong. People v. Marcus, 185 N. Y. 257, 77 N. E. 1073. 
Labor unions in this country are recognized as clearly legal. See 25 Harv. L. 
Rev. 465. But they are hardly so favored by the law that the foundation of a 
contract not to join one could be made criminal as against public policy. In 
the case of public service companies, however, termination of the contract of 
employment could perhaps, where there is public necessity, be regulated with, 
or even without, legislation. See Arthur v. Oakes, 63 Fed. 310, 319; Farmers’ 
Loan & Trust Co. v. Northern Pacific R. Co., 60 Fed. 803, 813. 


CoNTRACTS — REMEDIES FOR BREACH OF CONTRACT — RECOVERY UNDER 
CONTRACT AFTER BREACH. — The defendant agreed to pay a certain sum in 
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monthly installments, in consideration of the plaintiff’s promise to give instruc- 
tions by correspondence in engineering until the defendant was qualified for a 
diploma. After two installments the defendant repudiated the contract. Held, 
that the plaintiff may recover for all installments as they become due. Jnter- 
national Correspondence Schools v. Ayres, 106 L. T. R. 845 (Eng., K. B. D., 
Apr. 30, 1912). 

The soundness of the decision in the principal case must rest on the ground 
that the defendant relied upon his remedy and did not intend to make perform- 
ance a condition precedent. There has been such a holding in the somewhat 
analogous cases of contracts where the date of payment precedes delivery, 
and in insurance or other aleatory contracts. Mattock v. Kinglake, 10 A. & E. 
50; Christie v. Borelly, 29 L. J. C. P. 153. In these cases there has been a 
tendency in England to enforce the promise as independent. Dunlop v. Grote, 
2 C. & K. 153. See Sate or Goons Act, 1893 (56 & 57 Vict. c. 71), § 40. 
Perhaps a more natural interpretation of a contract such as that in the prin- 
cipal case would conceive of the parties as coritemplating the ordinary equiv- 
alent exchange of performances. International Text-Book Co. v. Jones, 166 
Mich. 86, 131 N. W. 98. In schools where the cost of maintenance is constant, 
reduction of damages would be impracticable. Collins v. Price, 5 Bing. 132. 
But, on the facts presented by the principal case, from the agreed price could 
be deducted the expense in postage and typewriting, which the repudiation 
saved the school. International Text-Book Co. v. Schulte, 151 Mich. 149, 114 
N. W. 1031. It is submitted that where, as here, no clearly defined intention 
appears, the equitable result would be to regard each performance as dependent 
on the other. 


CorRPORATIONS — STOCKHOLDERS — RicHts INCiDENT TO MEMBERSHIP — 
PREFERRED STOCKHOLDER’S RIGHT OF PREEMPTION. — A corporation voted to 
increase its capital by issuing common stock and giving a right of preémption 
at par to common stockholders only. A preferred stockholder brought a bill 
to restrain the issue unless the preferred stockholders were allowed to sub- 
scribe on the same terms as the common stockholders. His motion for an 
injunction pendente lite was denied “but upon condition that he be allowed to 
subscribe for an equivalent amount of preferred stock at par.” The preferred 
stockholder appealed. Held, that the order be affirmed. Russell v. American 
Gas and Electric Co., 47 N. Y. L. J. 2047 (N. Y., App. Div.). See Nortes, p. 75. 


LAW—ForRMER JEOPARDY —SEVERER PUNISHMENT FOR HABITUAL 
CrimInaL. — The defendant after conviction and sentence for grand larceny 
was brought before another court in a separate proceeding instituted according 
to the West Virginia Code by information charging him with prior conviction. 
Upen the establishment of his identity he was sentenced with additional punish- 
ment. Held, that the defendant is not deprived of his constitutional rights. 
Graham v. West Virginia, 224 U. S. 616, 32 Sup. Ct. 583. 

The infliction of severer punishment on old offenders when the former convic- 
tion is alleged in the indictment has been held not repugnant to the jeopardy 
clause of the constitution. Moore v. Missouri, 159 U. S. 673, 16 Sup. Ct. 179. 
The reason is that the additional penalty is not imposed on the former crimes 
but on the later offense rendered more serious by the fact of former convictions. 
No distinction is drawn where the identity of the defendant is established in 
a later proceeding prosecuted upon an information, such question being distinct 
from the issue of the later conviction. Ross’ Case, 2 Pick. (Mass.) 165. That 
the additional punishment for the later offense is imposed subsequent to sen- 
tence for that offense does not place the defendant in double jeopardy, for it is 
merely a revision of the punishment given by the state for a crime, the 
Seen. of which is not in question; it is not a re-trial for the same 
offense. 
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DEDICATION — ACCEPTANCE — ADVERSE PossEssION — Lots were sold as 
bounding on an unopened street, appearing on the grantor’s map. There was 
no public acceptance of the street nor user by the public. Held, that the 
Lory: 6 : right to the street. Harrington v. City of Manchester, 82 Atl. 
71 . 

The distinction between what constitutes a dedication and what is neces 
sary for the creation of liability for repair on the part of the public authorities 
is often confused. In the United States it is generally held that there must be 
an acceptance, express or implied, by the public authorities to charge a city 
or town with liability. Maine v. Bradbury, 40 Me. 154; Downend v. Kansas 
City, 156 Mo. 60, 56 S. W. 902. And usually acceptance is necessary to 
complete a dedication. Chicago v. Drexel, 141 Ill. 89, 30 N. E. 774; Williams 
v. New York and New Haven K. Co., 39 Conn. 509. But a dedication made by 
the sale of lots with reference to a map laying out streets is irrevocable al- 
though no acceptance is made by the public. Trustees of Methodist Episcopal 
Church v. Council of Hoboken, 33 N.J.L.13; Mayor, etc. of Baltimore v. Frick, 
82 Md. 77, 33 Atl. 435. The principal case holds that acceptance is presumed 
if the gift is beneficial, since a dedication partakes of the nature of a gift. 
Flack v. Village of Green Island, 122 N. Y. 107. But this reasoning is not in 
accord with the authorities, which in most cases require acceptance in fact. 
Holdane v. Cold Spring, 21 N. Y. 474. Estoppel is usually given as the basis 
for the irrevocability, because purchasers of lots have relied on the dedica- 
tion. President, etc. of Cincinnati v. White, 6 Pet. (U.S.) 431. But see ANGELL, 
hicHways, 3 ed., § 156. 


EvmENcE — DECLARATIONS IN CouRSE OF Duty— MapE By 
PERSON OTHER THAN ORIGINAL OBSERVER. — Workmen reported their time 
expended to a clerk, who entered the time on a slip of paper. These entries 
were copied by another clerk into a record of the work. The original slips 
having been destroyed, the record was offered in evidence under the oath of 
both clerks, the one testifying that he had correctly entered the time on the 
slips as reported by the men, the other that he had copied the entries cor- 
rectly into the record. Held, that the evidence is admissible. Pacific Tel. & 
Tel. Co. v. Huetter, 123 Pac. 607 (Wash.). 

For a discussion of the principles involved, see 18 Harv. L. REv. 52; 19 
Harv. L. REv. 301. 


Evmence — Dyinc DECLARATIONS — PERSONAL KNOWLEDGE BY DeE- 
CEASED oF Facts STATED. — In a’trial for homicide A. testified that the de- 
ceased made a dying declaration that the defendant shot him. B. testified 
that the deceased said he knew the defendant shot him because his cousin had 
told him that the defendant was going to “get” him. Held, that B.’s evidence 
goes to the weight but not to the admissibility of A.’s evidence. Ex parte 
Key, 59 So. 331 (Ala.). ; 

The facts of the principal case will bear two interpretations: either that 
the deceased had no personal knowledge of his assailant, or that he was con- 


. firmed in his own observation of his assailant by his cousin’s story. If the 


first interpretation is correct, the court clearly erred in admitting the declara- 
tion. The dying-declaration exception to the hearsay rule can do no more 
than, in effect, to put the deceased on the stand. Rex v. Sellers (MS.), O. B. 
1796, cited in CARRINGTON, SUPPLEMENT TO CRIMINAL Law TREATISES, 233; 
Whitley v. Georgia, 38 Ga. 50. Even declarations of personal observations 
by the deceased in the form of opinion are excluded, though this view has 
been severely criticized. See 2 WIGMORE, EvmeENce, § 1447. But there is 
no substantial reason whatever for admitting his fancies, or his opinions as to 
facts of which he has merely a hearsay knowledge. Jones v. Mississippi, 79 
Miss. 309, 30 So. 759. If, however, on any view of the evidence in the princi- 
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pal case it was possible for the deceased to have sili the fact stated, A.’s 
evidence would not be Vvitiatedl by that offered by B. Jones v. State, 52 Ark. 
345, 12 S. W. 704. . 


FEDERAL Courts — Jurrspiction BASED ON NATURE OF SUBJECT-MATTER 
— LACHES ASA FEDERAL QUESTION. — Astatecourt granted an injunction against 
the defendants’ use of a fraternal name under a federal charter, finding that it 
was an infringement of the plaintiff’s use of the name under a similar charter, 
and that the plaintiff had not been guilty of laches. A writ of error was pros- 
ecuted to the United States Supreme Court on the ground that the evidence 
showed laches. Held, that the judgment be reversed. Creswill v. Grand 
Lodge Knights of Pythias, 32 Sup. Ct. 822. 

The denial by a state court of the validity of an authority exercised 
under the United States clearly raises a federal question reviewable in the 
Supreme Court on writ of error. 1 U. S. Comp. Srat., 1901, § 7o9. The 
court in such cases should have the power to examine the evidence as well as 
the law, and reverse if the finding is clearly unsupported by the evidence. 
Kansas City Southern Ry. Co. v. Albers Commission Co., 223 U. S. 573, 32 
Sup. Ct. 316; Stanley v. Schwalby, 162 U.S. 255, 16 Sup. Ct. 754. Contra, 
Dower v. Richards, 151 U.S. 658, 14 Sup. Ct. 452. As the court in the principal 
case had strong convictions as to the insufficiency of the evidence on this point 
a reversal might be proper, since the state court’s denial of laches — unlike the 
finding of laches — leaves the finding on the primary federal right open to 
review. Neilson v. Lagow, 7 How. (U. S.) 772. The court, however, rests 
its reversal solely on the point of laches. The question of laches, although 
involving the denial of a federal right, is not a federal question, and the finding 
of the state court should be final unless the evidence of laches is so intermingled 
with a federal question that the two cannot be considered separately. Moran 
v. Horsky, 178 U.S. 205, 20 Sup. Ct. 856; Pierce v. Somerset Ry., 171 U.S. 


641, 19 Sup. Ct. 64. The principal case does not seem to fall within the latter 
qualification. 


Grrts — Grrts Causa Mortis — WHETHER VALID AS Acamer HusBanp’s 
RIGHTS UNDER DISTRIBUTION STATUTE. — The defendant’s wife made a gift 
causa mortis of certain personalty to the plaintiff. At his wife’s death the de- 
fendant took possession of the property. By statute a husband was given a 
certain share in his wife’s personalty at her death. Held, that the plaintiff 
may recover. Vosburg v. Mallory, 135 N. W. 577 (Ia.). * 

Statutes such as that in the principal case generally provide that a husband’s 
right to his distributive share shall be protected, although the testatrix may 
have made other dispositions by will. Ward v. Wolf, 56 Ia. 465, 9 N. W. 348; 
Brigham v. Maynard, 9 Gray (Mass.) 81. But such statutes do not operate 
upon property alienated inter vivos. Samson v. Samson, 67 Ia. 253, 25 N. W. 
233. It has been held, however, that the husband’s rights prevail against 
gifts causa mortis. Baker v. Smith, 66 N. H. 422, 23 Atl..82. Such a result 
depends upon the theory that gifts causa mortis are testamentary in nature, 
the title passing only on the death of the donor. Hatcher v. Buford, 60 Ark. 
169, 29 S. W. 641. The better view, however, seems to be that inherently they 
are gifts, the title vesting at once in the donee, but defeasible by the donor. 
Marshall v. Berry, 13 Allen (Mass.) 43. They are subject to the rights of cred- 
itors only when the other assets of the donor are insufficient. Seybold v. Grand 
Forks National Bank, 5 N. D. 460, 67 N. W. 682. Revocation, the death of the 
donee, or the recovery of the donor are to be treated as conditions subsequent. 
Basket v. Hassell, 107 U. S. 602, 2 Sup. Ct. 415. Therefore, as there was no 
property in the testatrix at the time of her death, the statute in the principal 
case cannot apply. It may be regretted that so ready a means of evading 
the statute is allowed, but the difficulty appears to be in the narrowness of the 
statute itself. 
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Girts — Girts INTER Vivos — WHETHER DELIVERY OF BILL oF SALE IS 
SUFFICIENT. — The defendant’s wife delivered to him a bill of sale of all her 
personal property. She died having made no manual delivery of the property. 
Her administratrix sued to recover it. Held, that the gift to the defendant is 
valid. Humphrey v. Ogden, 125 Pac. 110 (Colo.). 

Livery of seisin was originally necessary to pass title to personalty. See 
Cochrane v. Moore, 25 Q. B. D. 57, 65. Later a valid gift could be made by a 
deed sealed anc delivered. Wyche v. Greene, 11 Ga. 159. The statute in Col- 
orado declaring seals unnecessary in conveying real property, leads naturally 
to che decision in the principal case, as the law has in general demanded less 
formality in conveying personal property. See THORNTON, GIFTS, § 190, n. 15, 
Cozo., Rev. Stat., 1908, § 682. For instance, in Alabama a sealed instrument 
was held necessary for a valid gift in the absence of a statute abolishing seals. 
Connor v. Trawick, 37 Ala. 289. But under a statute similar to that in Colorado 
a written instrument was held sufficient. Walker v. Crews, 73 Ala. 412. This 
view seems just, for a man should be able to pass title to personalty in any way 
he wishes, provided it is sufficiently formal and definite to insure against fraud 
and mistake. A bill of sale formally declaring the passing of the title fulfils 
such requirements. The decision in the principal case seems, therefore, a 
convenient and safe result of the change in the importance of seals. Tierney 
v. Corbett, 2 Mackey (D. C.) 264. 


Hicuways — EstTaBLISHMENT — PECUNIARY INTEREST OF COMMISSIONER. — 
A board of freeholders authorized by statute to lay out public highways 
decided by resolution to alter the location of a road to a position over the lands 
of one of its members who participated in the passage of the resolution. Held, 
pig he resolution is voidable. Van Gelder v. Freeholders of Cape May County, 
83 Atl. 500. 

It is a universally recognized principle that personal interest in the subject 


matter of a controversy will disqualify a judge from passing thereon. Dimes 
v. Grand Junction Canal Co., 3 H. L. Cas. 759. A distinction is made between 
municipal or other local resolutions relating to all the inhabitants or property 
within the jurisdictional limits and those which provide for improvements 
affecting particular individuals or property in one locality, the former being 
held within the legislative functions of the administrative board and the latter 
to be determinations judicial in nature. State, West Jersey Traction Co. v. 
Board of Public Works of the City of Camden, 56 N. J. L. 431, 29 Atl. 163. 
Contra, Foot v. Stiles, 57 N. Y. 399. ‘Thus, as in the principal case, the acts 
of commissioners having an interest in the laying out of a particular highway 
are usually held voidable. Petition of New Boston, ag N. H. 328; State v. 
Delesdernier, 11 Me. 473. But the interest must be direct. Mitchell v. Hold- 
erness, 29 N.H. 523. Thus the fact of being a resident of the town through 
which the road is to pass will not disqualify a commissioner from acting. 
Inhabitants of Danvers v. County Commissioners of Essex, 43 Mass, 185. C7j. 
Monterey v. Commissioners of Berkshire, 61 Mass. 394. It is submitted that 
the authorities taking a view opposite to, that in the principal case limit un- 
duly the field of judicial functions. 


HusBAND AND WIFE — RIGHTS AND LIABILITIES OF HUSBAND AS TO THIRD 
Parties — ACTION FOR PHysIcaL ILLNESS OF WIFE CAUSED BY PUBLICATION 
or LiseLous Worps. — The defendant published libelous words regarding 
the plaintiff’s wife, and the mental anguish caused thereby resulted in her 
physical illness. Held, that the plaintiff can recover for loss of services. Garri- 
son v. Sun Printing and Publishing Association, 150 N. Y. App. Div. 689. 

As a general proposition, intentional harm is actionable. Wilkinson v. 
Downton, [1897] 2 Q. B. 57; Ratcliffe v. Evans, [1892] 2 Q. B. 524. Here the 
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plaintiff has a property right in the services of his wife, which has been damaged 
by the act of the defendant. Booth v. Manchester St. Ry. Co., 73 N. H. 520, 
63 Atl. 578; Blaechinska v. Howard Mission, 130 N. Y. 497, 29 N. E. 755. The 
defendant intended to harm the plaintiff’s wife, and the result is no less inten- 
tional because the harm is of a different variety from that expected. There- 
fore the plaintiff’s damage, being a certain result of such harm to his wife, is an 
intentional consequence of the defendant’s act. State v. Patterson, 116 Mo. 
505, 22 S. W. 696. But when the injury is caused through the medium of loss 
of reputation in the community the technicalities of libel and slander limit the 
recoverable consequences of defamatory words. When the defendant’s words 
are defamatory and not actionable per se, physical damage of the person libeled 
has been held a too remote consequence to be compensated. Allsop v. Allsop, 
5 H.& N. 534. Yet the same damage has been held proximate and the common 
tests of causation applied when the words were actionable per se. Burt v. 
McBain, 29 Mich. 260; Van Ingen v. Star Co., 1 App. Div. 429, aff’d 157 N. Y. 
695, 51 N. E. 1094. Accordingly a result different from that of the principal 
case has been reached in a similar action where the words spoken were not 
actionable per se. Terwilliger v.Wands, 17 N. Y. 54. Otherwise the husband 
would recover where the wife herself is barred. But in the principal case, the 
technical objections being absent, the defendant is properly liable. 


HusBAND AND WIFE — RicHTs OF WIFE AS TO THIRD Parties — ACTION 
FOR Loss or Consortium. — The defendant sold morphine to the plaintiff’s 
husband, in spite of her repeated protests, until by its use he became mentally 
unbalanced. Held, that the wife may recover for loss . consortium. Flander- 
meyer v. Cooper, 98 N. E. 102 (Oh.). See Notes, p. 7 

The defendant by his negligence injured the plaintiff’ s chilonel: Held, that 
the wife may not recover for loss of consortium. Brown v. Kistleman, 98 N. E. 
631 (Ind.). See NorEs, p. 74. 


Injunctions — Acts RESTRAINED — INFRINGEMENT OF PATENT BY PUB- 
tic OFFICERS. — The complainant filed a bill to restrain county commissioners 
from using, in a courthouse, a ventilating device which infringed on his patent. 
Held, that the injunction should be granted. McCreery Engineering Co. v. 
Massachusetts Fan Co., 195 Fed. 498 (C. C. A., First Circ.). 

This decision reverses that of the circuit court. See 24 Harv. L. REv. 155. 


INSURANCE — AMOUNT OF RECOVERY — PRO RATA CLAUSE: OPERATION IN 
PoLiciEs NOT COEXTENSIVE. — Each of two policies of insurance on two dis- 
tinct houses stipulated that the defendant should not be liable for a greater 
proportion of the loss than the amount for which the defendant insured the 
house in each case bore to the whole insurance thereon. A third policy issued 
by another company insured the two houses as one. Held, that the blanket 
policy should be regarded as insuring to its entire amount the house insured by 
one policy and as insuring to the entire amount remaining after deducting the 
amount paid on the first house, the house covered by the second policy. 
Grollimund v. Germania Fire Ins. Co., 83 Atl. 1108 (N. J.). See Nores, p. 80. 


INTERSTATE COMMERCE — CONTROL BY STATE—STATUTE REQUIRING 
CONVICT-MADE Goops TO BE LABELED. — A statute required that all goods 
made by convict labor should be labeled as such before being exposed for sale. 
Held, that the statute is unconstitutional. Jn re Opinion of the Justices, 98 
N. E. 334 (Mass.). See Notes, p. 78. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — PUBLICATION OF 
OFFICIAL OPINION OF ATTORNEY GENERAL. — The Attorney General’s official 
opinion that the owners of a race track were guilty of a felony, through the 
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violation of a race track statute, was quoted by the defendant newspaper. 
Held, that the report is qualifiedly privileged. Tilles v. Pulitzer Pub. Co., 145 
S. W. 1143 (Mo.). 

A qualified privilege obtains in reports of proceedings in courts of justice or 
in executive or legislative bodies. See OpGERS, LIBEL AND SLANDER, 4 ed., 291, 
308. Such immunity has been allowed in England to the report of proceed- 
ings of a medical investigating committee appointed under a statute. Allbutt 
v. General Council, 23 Q. B. D. 400. But this protection was refused in America 
to a report of a city council meeting to discuss a charter amendment, Buck- 
staff v. Hicks, 94 Wis. 34, 68 N. W. 403. The privilege rests upon the right of 
the public to know what goes on in a court of justice, the public advantage from 
consequent detection of crime, and the private interest of the accused in having 
the case fairly published. See Bower, CopE OF ACTIONABLE DEFAMATION, 
406. The extension to legislative and executive meetings rests on the appli- 
cability of the first of these reasons. See Wason v. Wailer, L. R. 4 Q. B. 73, 80, 
93. The principal case bases its decision on the same ground; but the public 
interest here seems scarcely more than a curiosity on the part of gamblers as 
to the illegality of their conduct, and our system of jurisprudence attempts 
no protection of delinquents ignorant of the law. In the Matter of Barronet, 
1 E.&B.1. The kind of general interest usually considered in granting immu- 
nity involves the existence of a moral or public duty of a very different nature. 
See OpGcErRS, LIBEL AND SLANDER, 4 ed., 249. The principal case extends a 
rule to circumstances where the reasons for the rule do not exist. 


Lire Estates — Trust Funps — APPORTIONMENT OF STOCK DIVIDENDS 
BETWEEN LiFE TENANT AND REMAINDERMEN. — Stock in a corporation was 
bequeathed in trust for certain persons for life with remainder over to others. 
Funds earned by the corporation after the death of the testator were used 
to increase the plant. A stock dividend representing the amount of the 
increase was issued during the life tenant’s term. Held, that such dividend 
shall become part of the principal of the trust. Bryan v. Aikin, 82 Atl. 817 
(Del). See Notes, p. 77. 


Mortcaces — LimItaTION OF ACTIONS REVIVING OF BY 
GRANTEE WITHOUT REvivincG Dest. — Certain land was mortgaged as secur- 
ity for a promissory note. The mortgagor’s grantee took the land subject 
to the mortgage but did not assume liability upon the note. After the Statute 
of Limitations had run against both note and mortgage, the grantee promised 
to pay off the mortgage. Held, that the grantee’s promise revives the mortgage. 
Fitzgerald v. Flanagan, 135 N. W. 738 (Ia.). 

At common law, where a mortgage created an estate, the mortgage could be 
foreclosed after the debt it secured was barred. Colton v. Depew, 60 N. J. Eq. 
454, 46 Atl. 728; Northrop v. Chase, 76 Conn. 146, 56 Atl. 518. But by 
statute in Iowa a mortgage invests no title in the mortgagee, its only effect 
being to create a lien incident to the debt it secures. Iowa Cope, 1897, § 2922. 
And the life of the lien is determined by the life of this debt. Clinton County v. 
Cox, 37 Ia. 570; Jenks v. Shaw, 99 Ia. 604, 68 N. W. goo. For this reason it 
might be argued that the result of the principal case is incongruous. Had the 
grantee in the principal case assumed liability on the promissory note, clearly 
his promise would revive the debt and its accessory, the mortgage. Daniels v. 
Johnson, 129 Cal. 415,61 Pac. 1107. But here the note cannot be revived by 
the grantee, for he never assumed liability upon it. Moore v. Olive, 114 Ia. 650, 
87 N. W. 720. The Statute of Limitations bars recovery upon the debt but 
does not extinguish it. Smith v. Washington City, etc. R. Co., 33 Gratt. (Va.) 
617; Pratt v. Huggins, 29 Barb. (N. Y.) 277. Since the debt exists it seems rea- 
sonable to hold that the bar to foreclosing the mortgage may be waived although 
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there can be no recovery upon the debt itself. McLane v. Allison, 60 Kan. 441, 
56 Pac. 747; Neosho Valley Investment Co. v. Huston, 61 Kan. 859, 59 Pac. 
643. The mortgage, although no longer a distinct right, is still a distinct 
remedy. 


NuISANCE — MEASURE OF DAMAGES — INFRINGEMENT OF EASEMENT: 
WHETHER RECOVERY FOR INJURY TO OTHER THAN THE DOMINANT TENEMENT. 
— The plaintiff owned two lots on a street, which had ancient lights, and a lot 
to the rear, which had none. They were valuable mainly as a factory site. 
The defendant erected a building shutting off the lights. The court refused 
an injunction because of the plaintiff’s delay. Held, that the plaintiff may 
recover for the depreciation in value of the whole site. Griffith v. Clay & 
Sons, Limited, [1912] 2 Ch. 291. , ' 

The court in the principal case treats the infringement of the easement as 
permanent, as it would be if the case were one of eminent domain. Neff 
v. Pennsylvania R. Co., 202 Pa. 371, 51 Atl. 1038. See 11 Harv. L. Rev. 118. 
For such permanent injury to his property a plaintiff may ordinarily recover the 
diminution in its market value. Rabe v. Shoenberger Coal Co., 213 Pa. 252, 62 
Atl. 854. Fidelity Trust Co. v. Shelbyville Water and Light Co., 33 Ky. L. 
202, 110 S. W. 239. Damages in cases of easements are in general computed 
upon the property to which the easement is appurtenant. Neff v. Pennsyl- 
vania R. Co., supra. One decision gives damages for shutting off light to all 
the windows in the house, not alone for those having ancient lights. In re 
London, etc. Ry. Co., 24 Q. B. D. 326. The principal case, allowing damages 
for injury to each lot, is a somewhat doubtful extension of this theory, and 
practically adopts the general rule for damages in tort. Cf. Rajnowski v. 
Detroit, etc. R. Co., 74 Mich. 20, 41 N. W. 847. However, the most profitable 
use to which the land could be put is considered in computing the market 
value. Sargent v. Merrimac, 196 Mass. 171, 81 N. E. 970. This is possible 
here, for the erection of new buildings by the owner will not extinguish the 
easement. Ecclesiastical Commissioners for England v. Kino, 14 Ch. D. 213. 
The decision could be based on the sound ground that the damage to the 
whole site was really the injury to the most profitable use of the front lots, 
i.e. in connection with the rear one. Cf. Maynard v. Northampton, 157 
Mass. 218, 31 N. E. 1062. 


PaROL EVIDENCE RULE — CONSTRUCTION OF DocUMENTS — WILts: DEc- 
LARATIONS OF INTENTION WHEN LEGATEE MISDESCRIBED.—In 1891 the 
testator, after giving a life estate, devised all of his freehold property to “John 
William Halston, the son of Israel Halston.” Israel Halston had a son by this 
name who had died in 1874, and a younger son named John Robert Halston, 
who claimed the devise. To support the claim, there was offered a declara- 
tion of the testator to John Robert Halston that he was to have the land. 
Held, that the declaration is admissible. In re Halston, [1912] 1 Ch. 435. 

All of the facts and circumstances respecting persons or property to which 
the will relates are legitimate evidence to enable the court to ascertain the mean- 
ing and application of the words of the will. Doe d. Hiscocks v. Hiscocks, 
5M. & W. 363; Stevenson v. Druley, 4 Ind. 519. But todo this a court cannot 
hear declarations of intention by the testator, as this permits parol matter to 
evidence intentions which the law requires to be written with certain formali- 
ties. Doe d. Hiscocks v. Hiscocks, supra; Wootton v. Redd, 12 Gratt. (Va.) 1096. 
A stronger reason seems to be the practical one that such evidence can be 
manufactured with great ease. See 4 WicMoRE, EvIDENCE, § 2471. However, 
this rule is subject to the exception that if the description in the will accurately 
applies to two or more persons or things, declarations by the testator are admis- 
sible to show which one is meant. Doe d. Gord v. Needs, 2 M. & W. 129. In 
such a case the declarations are used merely to expand and make more specific 
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the words of the document, and the practical objections are reduced to a 
minimum. See 4 WiGMORE, EvmENCE, § 2472. The ruling in the principal: 
case would destroy a well-established rule of exclusion. 


PHYSICIANS AND SURGEONS — NECESSITY OF PATIENT’S CONSENT TO OPER- 
ATION. — The plaintiff consented to be operated on by the defendant for a 
rupture in the left groin. After the patient was under the anesthetic the de- 
fendant found in the right groin a rupture, dangerous to the plaintiff’s life, 
and operated on that side instead of the other. The plaintiff brought suit for 
assault and battery. Held, that the plaintiff cannot recover. Bennan v. Parson- 
net, 83 Atl. 948 (N. J.). 

Ordinarily a surgeon is not justified in performing an operation more serious 
than the one expressly consented to. Pratt v. Davis, 224 Ill. 300, 79 N. E. 562. 
But when new conditions are found after the anesthetic has been administered, 
making a different operation advisable, the public interest in the preservation 
of life and health gives weight to the argument that the surgeon should be 
allowed to use his discretion. In such a case it has been suggested that the 
patient impliedly consents to the different operation. See Mohr v. Williams, 
95 Minn. 261, 269. A result of this view is seen in the suggestion by the court 
in the principal case that there is consent to operations similar to that author- 
ized and no more serious. It would seem to be better to rest the justification 
directly on grounds of public policy rather than on the fiction of implied consent. 
Such a justification would be confined strictly to cases where the plaintiff’s 
life was in immediate danger, and in all other cases he should be allowed to 
regain consciousness and given an opportunity to give or withhold actual 
consent. 


Powers — ATTEMPT TO EXERCISE A POWER CONTAINED IN THE WILL OF A 
Livinc TEstTATor. — A will provided that in case of a legatee’s predecease, the 
legacy should go to whomever the legatee should appoint by will. The legatee 
predeceased the testatrix, leaving a will exercising the power. Held, that the 
power is not validly exercised. Jn re Mayo’s Will, 136 N. Y. Supp. 1066 
(N. Y., Sur. Ct.). 

A power to dispose of property must be created by an instrument which 
would itself be sufficient to dispose of that property. Clark v. Graham, 
6 Wheat. (U.S.) 577; Williams v. Paine, 169 U.S. 55,18 Sup. Ct. 279. Since 
a will can only dispose of property at the testator’s death, it cannot create a 
power until then. Jones v. Southall, 32 Beav. 31. The slight weight of authority 
holds invalid the exercise of a power by a will executed prior to its creation. 
Matteson v. Goddard, 17 R. I. 299, 21 Atl. 914. Contra, Burkett v. Whittemore, 
36S. C. 428, 15 S. E. 616. The opposite result is reached under the English 
Wills Act. Boyes v. Cook, 14 Ch. D. 53; Airey v. Bower, 12 A. C. 263. But 
invalidity of the exercise seems inevitable where, as in the principal case, the 
probate of the will precedes the power’s creation, because the power cannot be 
exercised while inchoate. Jones v. Southall, supra. The decision is further 
supported by the fact that the donee of the power was dead at its creation and 
a statute limited the exercise of powers to persons capable of transferring 
property. N. Y. Consort. Laws, 1909, c. 52, § 114. Nor can the intent of the 
testator be carried out without resort to the doctrine of powers, since it is an 
attempt in substance to incorporate by reference a non-existing document. 
A provision against the lapsing of a legacy by a power of appointment in the 
legatee is thus impossible. 


RECEIVERS — PowER TO SUE IN A FoREIGN JurispicTion. —A statute 
made receivers the assignees of the corporation’s property. A receiver appointed 
under this statute brought suit in a foreign jurisdiction against a stockholder 


for an assessment levied on his stock by the court in which the receivership 
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proceedings were being carried on. The foreign jurisdiction refused to enter- 
tain the suit. Held, that the judgment be reversed. Converse v. Hamilton, 
224 U. S. 243, 32 Sup. Ct. 415. 

Ordinarily, a receiver is only an officer of the court which appoints him, 
and cannot sue in his official capacity except within the jurisdiction of that 
court. Filkins v. Nunnemacher, 81 Wis. 91, 51 N. W. 79; Booth v. Clark, 17 
How. (U. S.) 322. The courts of some states will entertain suits by foreign 
receivers as a matter of comity. Metzner v. Bauer, 98 Ind. 425; Hurd v. 
City of Elizabeth, 41 N. J. L. 1. But if, by the laws of the state in which a cor- 
poration is being wound up, the receiver is vested with the legal title to the 
corporation’s assets, he is then entitled to sue upon them in any state. “Relfe 
v. Rundle, 103 U. S. 222. In such a case the receiver is more than an officer 
of the court, being invested with a legal title by the laws of one state which 
the courts of all other states are bound to respect under the full faith and credit 
clause of the Constitution. Bernheimer v. Converse, 206 U.S. 516, 27 Sup. Ct. 
755; Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888. 


RECEIVERS — PROVABLE CLAIMs — Executory Contracts. — The plain- 
tiff company entered into an agreement with the defendant company by which 
the plaintiff was granted the exclusive right to carry express matter on the 
defendant’s railway. The defendant company went into the hands of receivers 
who refused to adopt the agreement. Held, that the plaintiff can recover 
for breach of contract. Pennsylvania Steel Co. v. New York City Ry. Co., 
“Express Co.’s Appeal,” U.S., C. C. A., Second Circ. See NorEs, p. 72. 


States — StaTE Ricut TO Priority. —A state depository becoming in- 
solvent, its surety paid the state the amount due. The surety then petitioned 
for the right of subrogation to the state’s alleged priority over other creditors. 
A decree was granted sustaining the petition. Held, that such decree is 
error, as the state has no priority. Potter v. Fidelity and Deposit Co., 58 So. 
713 (Miss.). 

In the few states where the common law alone governs the case, the slight 
weight of authority allows the state priority over the other creditors of an in- 
solvent. United States Fidelity and Guaranty Co. v. Rainey, 120 Tenn. 357, 
113 S. W. 397; Seay v. Bank of Rome, 66 Ga. 609. Contra, State v. Harris, 
2 Bailey (S. C.) 598. In some jurisdictions it is held that an assignment for 
creditors or a transfer to a receiver in bankruptcy before the state presents its 
claim defeats the priority. Maryland v. Bank of Maryland, 6 Gill & J. (Md.) 
205; Maryland v. Williams, 101 Md. 529, 61 Atl. 297. If priority is desirable, 
this rule seems to make it needlessly ineffective. Seay v. Bank of Rome, 
supra. The states which allow priority base their decisions on the grounds of 
a prerogative right derived from the common law of England. See Maryland 
v. Bank of Maryland, supra. The common law of England as adopted by 
most states would not be such binding authority as to warrant decisions not 
in accord with the principles underlying our form of government. Board, etc. 
of Middlesex County v. State Bank, 29 N. J. Eq. 268. But that such priority 
is neither contrary to these principles, nor undesirable, seems clear from the 
fact that in most states the legislatures have seen fit to pass statutes allowing 
this priority to the state. 2 Mass. Rev. Laws, c. 163, § 118; Munn. REv. 


Laws, 1905, Cc. 90, § 4633. 


TAXATION — PURPOSES FOR WHICH TAXES MAY BE LEVIED — GRATUITIES 
To Civit War VETERANS. —A statute provided that “every resident Civil 
War veteran honorably discharged . . . shall be paid by the state as state aid 
the sum of $30 annually.” Heid, that the statute is unconstitutional. Beach 
v. Bradstreet, 82 Atl. 1030 (Conn.). 

A proposed statute authorized a gratuity of $125 to every Civil War veteran 
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who had been honorably discharged and who had not previously received a 
bounty for enlisting. Held, that such a statute would be constitutional. Jn re 
Opinion of the Justices, 98 N. E. 338 (Mass.). 

State pensions and other gratuities to veterans of the federal army as a 
reward for past services have usually been held invalid as expenditures which 
are not for a public purpose. Mead v. Inhabitants of Acton, 139 Mass. 341, 
1 N. E. 413; Opinion of the Justices, 186 Mass. 603, 72 N. E. 95. Conira, 
State ex rel. Bates v. Trustees of Richland Township, 20 Oh. St. 362; Brodhead 
v. City of Milwaukee, 19 Wis. 624. The Connecticut case would be within 
these authorities even were the benefits limited to persons who enlisted as a 
part of Connecticut’s quota. On the other hand, it has been held within the 
legislative power to authorize bounties during the war to induce volunteers 
toenlist. Boothv. Town of Woodbury, 32 Conn. 118; Speer v. School Directors, 
etc. of Blairsville, 50 Pa. St. 150. Cf. Trustees of Cass Township v. Dillon, 16 
Oh. St. 38. The reasoning seems to be that the latter subserves public ends 
by avoiding a possible indiscriminate draft, while the former has but a remote 
tendency to cause voluntary enlistment in the future. The opinion on the 
proposed statute in Massachusetts indicates a change in the attitude of that 
court. Though “a testimonial for meritorious service,” such a gratuity would 
in fact be but an equalization of bounties, which the court had hitherto con- 
demned. Opinion of the Justices, 190 Mass. 611,77 N.E.820. The legislative 
tendency toward private benefactions at public expense makes necessary the 
strict enforcement of the fundamental principle that taxation must be for a 
public purpose. See 12 Harv. L. REv. 316. 


Torts — CoONTRIBUTORY NEGLIGENCE — Stop, Loox, AND LISTEN RULE. — 
The plaintiff was injured at a crossing by one of the defendant’s trains. He 
could have seen the train in time to stop had he looked before driving on the 
tracks. A verdict for the defendant was directed. Held, that such direction 
is proper. Joyce v. West Jersey and Seashore R. Co., 83 Atl. 889 (N. J.). 

The plaintiff’s intestate, while crossing a highway, was killed by the defend- 
ant’s automobile. The court refused to instruct that a pedestrian was under a 
duty to look sideways before crossing. Held, that the refusal was correct. 
Adler v. Martin, 59 So. 597 (Ala.). 

The first case follows the Pennsylvania rule that a person about to cross a 
railroad is bound to use his eyes and ears in order to be considered free from 
contributory negligence. Coppuck v. Philadelphia, etc. R. Co., 191 Pa. 172, 43 
Atl. 70; Pennsylvania R. Co. v. Righter, 42 N. J. L. 180. But this view is 
nowhere supported when the plaintiff is only crossing a street. Corona Coal 
and Iron Co. v. White. 152 Ala. 413, 48 So. 362; Barbour v. Shebor, 58 So. (Ala.) 
276. However, decisions holding a binding charge proper may be supported 
in either case if properly based on the general rule of law that where the facts 
plainly show contributory negligence, it is proper for the court to direct a ver- 
dict for the defendant. Allen v. Boston and Maine R. Co., 197 Mass. 298, 83 
N. E. 863. In many cases a failure to look and listen would be such obvious 
negligence as to warrant such direction. Most jurisdictions have found this 
adequate and have refused to make either railroad-crossing or highway: cases 
an exception to the general rule. Allyn v. Boston and Albany R. Co., 105 Mass. 
77; Beirne v. Lawrence, etc. Ry. Co.,197 Mass. 173, 83 N. E. 359. The hard 
and fast rule, it is submitted, arbitrarily makes the plaintiff’s case more diffi- 
cult than it justly should be. Terre Haute and Indianapolis R. Co. v. Voelker, 
129 Ill. 540, 22 N. E. 20. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — APPLICATION TO 
ComPutsory STATEMENTS Out oF Court. — The defendant was arrested for 
violating a statute providing that an operator of a motor vehicle who injures 
persons or property must give his name, residence, and license number to the 
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police. The Missouri constitution provides that “no person shall be com- 
pelled to testify against himself in a criminal cause.” Held, that the statute is 
constitutional. Ex parte Kneedler; 147 S. W. 983 (Mo., Sup. Ct.). 

For a discussion of the principles involved, see 24 Harv. L. REV. 570. 
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SEDGWICK ON DamacEs. Ninth Edition, Revised, Rearranged, and Enlarged 
by Arthur G. Sedgwick and Joseph H. Beale. In four volumes. pp. xxxii, 
3400. Baker, Voorhis and Company. 1912. 


The ninth edition of Sedgwick on Damages will be welcomed as the satis- 
faction of a long-felt desire. It would be difficult to overestimate the importance 
of the improvements and additions to be found in the new edition, or to over- 
praise the scholarly thoroughness with which the reconstruction (for such it is) 
of this work has been made. ic 

The eighth edition appeared more than twenty years ago, and was itself a 
reconstruction of the original treatise. It is fortunate that the skill and learning 
of the same editors were available for the preparation of the ninth edition, 
which is, in our opinion, the most scientific and complete book on the subject 
of Damages. It is not possible within reasonable limits to specify all the im- 
provements in this edition, but a few of them may be mentioned by way of 
illustration of the character of the work. 

Many of the courts of this country deny the right of action for damages 
consequent upon fright caused by negligence when there has been no bodily 
impact, some apparently on the ground that if such damages are allowed the 
courts will be kept too busy, others on the ground that such claims are to> 
easily feigned. In Chapter II the editors have disposed of this erroneous doc- 
trine by pointing out its origin in a misconception of the dictum of Lord Wens- 
leydale in Lynch v. Knight! and also by an admirable discussion of the funda- 
mental mistake in the reasoning of the courts which deny the right of action | 
in this class of cases. 

Chapter VII, on Proximate and Remote Damages, clears up in a satisfactory 
manner the confusion and uncertainty in the use of the words “consequential,” 
“proximate,” and “remote,” and makes the legal distinction between “ proxi- 
mate” and “‘remote” a practical, not a logical one. 

- In this chapter occurs the only instance of difference of opinion between 
the two editors, who state in the preface that 


“in reflecting on the extent of the field covered, it is a satisfaction to find that the most 
recent study of the subject by one editor is confirmed at every point but one by the 
conclusions of the other, while this point is one on which the courts have for fifty years 
been in conflict.” 


Mr. Sedgwick attempts to reconcile the early leading cases on the question 
whether negligent delay by a carrier is the legal cause of a loss consequent 
upon exposure to such operations of nature as are called acts of God or upon 
a risk excepted in the contract, and to show that the conflict on this subject in 
many succeeding cases is due to the mistaken idea that the decisions in the 
early cases were in conflict, and he declares himself in favor of the New York, 
and opposed to the Massachusetts, rule. Professor Beale dissents from this 
view “in every particular.” ? Such independence is quite refreshing, but we 
regret that Professor Beale did not add to the interest naturally excited by 
his —_ statement of disagreement, by pointing out the errors of Mr. Sedg- 
wick’s view. 


19H. L. Cas. 577, 508.. 


2 P. 207, n. 28. 
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At the beginning of Chapter VIII, on Natural Consequences, are several new 
sections setting forth with delightful clearness the true meaning of the word 
“natural,” as applied to the consequences of a defendant’s act, both in relation 
to the cause of action and the items of damage. 

In Chapter X, on Avoidable Consequences, that doctrine is placed on the 
true ground of the responsibility of a plaintiff for consequential results of the 
defendant’s act, which the plaintiff could have prevented by the exercise of rea- 
sonable efforts, and not upon any duty owed by the plaintiff to the defendant. 

And in Chapter XI, a new and very valuable chapter on Replacement, the 
fundamental error of the substitution of the conception of a duty to replace 
for that of a resort to the cost of replacement as a measure of damages is pointed 
out, and the doctrine of higher intermediate value as a measure of damages in 
stock-carrying contracts is explained and appropriately limited. 

The subject of Liquidated Damages has been one of the most confused and 
difficult parts of the law of damages, because of the practice of the courts of 
imputing to the parties an intention contrary to the fact, and inventing numer- 
ous canons of interpretation by which to arrive at this fictitious intention. 
Aided by recent cases in the Supreme Court of the United States and the House 
of Lords, the editors have succeeded, in Chapter XIII, in greatly clarifying 
the subject, and making it possible to hope that the courts may dispense with 
the “peculiar code of hermeneutics” which has introduced so much artificiality 
into this part of the law. 

In Chapter XXXV an attempt is made to dissipate the confusion surrounding 
the cases of Smith v. Bolles* and Morse v. Hutchins,‘ and the cases which 
respectively follow these authorities, by reasoning that the measure of damages 
depends on the question whether the action is brought for breach of warranty 
(whether in assumpsit or in tort) or in tort for deceit. ‘This reasoning is satis- _ 
factory when it is clear that the action is brought for breach of warranty or for 
deceit, but the real difficulty occurs where, forms of action being abolished, the 
plaintiff in his complaint or petition only states the facts, and such statement 
discloses both breach of warranty and false representations. In this case the 
plaintiff should be entitled to recover, at his election, either the value of his 
bargain lost by the breach of warranty, or the amount that he is out of pocket 
by reason of the deceit. 

The book has also great value as a cyclopedia of cases, more than sixty 
thousand of which are cited. An instance of its practical value is to be found in 
Chapter LVIII, a new chapter on Excessive or Inadequate Damages, which con- 
tains a list which will be of great service to lawyers hunting for precedents to 
aid them on motions to set aside, increase, or reduce verdicts for excessive or 
inadequate damages, more than seventeen hundred cases being cited with the 
amount of the verdict and a brief note of the nature of the injury. Much time 
and ingenuity must have been devoted to the excellent condensation of the facts 
in these cases. 

A new chapter on Conflict of Laws, short but comprehensive, concludes the 

k 


Confusion and conflict still exist in some branches of the law of Damages, but 
in the twenty years since the last edition of this book much progress has been 
made toward a better understanding of the principles and toward working out 
more harmonious and just rules. How this has beendone, not by the legislatures, 
but by the judges since they have been freed from the fetters of the forms of 
action, is made clear by the editors in the preface, more than two thirds of which 
is devoted to the consideration of the reasons for the defective administration of 
justice in this country. This part of the preface is such an acute diagnosis of 
. the causes of the evil, and so sound in its suggestions of remedies, that it is to 
be regretted that it should be buried in a place where it can be read by compar- 


8 132 U.S. 135. 4 102 Mass. 439. 
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atively few persons. It ought to be republished in another form for the widest 
circulation, for it contains an impressive lesson to all of us, and particularly to 
those who, though justly discontented with the delays and failures of justice, 
study not the causes of the defects of which they complain, but, rushing blindly 
about in search of remedies, are allured by the ignis fatuus of the recall of the 
judges, that most futile and dangerous of all proposed remedies. 

The recall of the judges will remedy nothing. It will only make things worse, 
for it will breed a class of judges with their eyes always on the weather-vane of 
‘popular favor, and so timid and vacillating that all fair-minded critics of the 
judiciary will be forced to admit that causes for dissatisfaction have become far 
greater and more real than before. What is really needed is not less, but more, 
independence in the judges. Instead of hampering them with technicalities of 
procedure, imposed upon them by the legislatures, and limiting their powers of 
control over juries, and now threatening them with the recall by popular vote, 
they ought to be released from the strait-jackets into which they have been put 
by most of the legislatures, and given a freer hand in the trial of cases both as to 
the juries and the lawyers. And, going down deeper into the root of the matter, 
the editors recognize, as do most experienced and thoughtful lawyers, although 
there are not many who have the courage to say it openly, that the quality 
of the judges could best be improved by abolishing the elective system, and 
returning to the system of appointment which prevails in England, in the 
federal courts, and in a few of our older states. But this is a counsel of per- 
fection, which it seems useless to discuss in these times of excitement and 
wild appeals to popular prejudice. The editors wisely advise that “it will not 
do to wait until we can get a perfect tenure of office, and a better system of 
nominations and measure of judicial compensation than now exists,” but that 
“the abuse as it exists in practice should be struck at without delay.” And the 
simple modern English system of procedure is held up as a model. J.D. B. 


An ANALYSIS OF SALMOND’S JURISPRUDENCE. By Reginald E. de Beer, Solici- 
tor. London: Stevens and Haynes. 1911. pp. X, 134. _ 


This is another of the strange type of books which the English system of | 
examination brings forth in such profusion. Its chief aim seems to be to enable 
students to take an examination in a book without reading it. The teacher of 
that none too teachable subject, jurisprudence, might find the book useful, 


however, as it is a careful and well-arranged summary of what is on the whole 
the best book available for instruction. R. P. 


ForEIGN CoMPANIES AND OTHER Corporations. By E. Hilton Young. 
Cambridge (England) University Press. 1912. pp. xii, 332. 


This thoughtful and excellent book is divided into two parts: a scholarly 
consideration of the Juristic Person in Private International Law, and a con- 
sideration of the English law of foreign companies. The latter is somewhat 
inadequate perhaps, but the chief value of the book is the clear setting forth 
of the principal modern theories of juristic personality, of capacity, and of the 
domicile of corporations. The author strives to explain all the doctrines of the 
continental, English, and American writers and judges on these questions. 
It may perhaps be objected that he seems almost unaware of certain funda- 
mental differences which make it impossible to find a single solution for the 
questions. Being familiar with the English practice of incorporating public 
and charitable societies, while business associations are registered only and not 
incorporated, he seems not to realize the necessity of distinguishing, with regard 
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to the question of personality, between the American corporation and the 
French société anonyme. In the same way he seems not quite to see that the 
view of capacity held by the common law differs from that held by the civil 
law. But the book is stimulating and suggestive, and we can only regret that 
so much of it is taken up with other people’s opinions and so little with the 
clever views of the author. J. H. B. 


Tue LAw OF INTERSTATE COMMERCE AND ITS FEDERAL REGULATION. By Fred- 
erick N. Judson.. Second Edition. Chicago: T..H. Flood & Co. 1912 
pp. xxiv, 805. 8vo. 


The first edition of Mr. Judson’s work on this subject was reviewed in 19 
Harv. L. Rev. 398. To such an extent has the law of Interstate Commerc® 
and its regulation been developed and expanded during the years since 1905» 
not only through judicial construction, but through far-reaching changes in 
statutory law, that a new edition of this work will be quite welcome to the legal 

profession. The first edition is enlarged by about three hundred pages. Of 
these some sixty additional pages are devoted to the general discussion of In- 
terstate Commerce and the conflict between federal and state control. : 

A new chapter has been added dealing specifically with the Federal Power of 
Regulation in Interstate Commerce; also a special chapter upon the Federal 
Control of State Railroad Regulation. In this general discussion of the legal 
principles affecting the problems of Interstate Commerce Mr. Judson has 
dealt with his subject very satisfactorily, as much so as the limitations in space 
permitted. For an exhaustive treatment of these questions, however, the 
investigator will be still forced to look to the special works upon narrower 
phases of the subject. 

There have been added brief discussions of The Hours of Service Act of 1907, 
The Twenty-Eight Hour Live Stock Transportation Law of 1906, and The 
Employers’ Liability Act of 1906. The bulk of the additional space has, how- 
ever, been devoted to a discussion of the amendments to the Interstate Act, as 
represented by the legislation of 1906 and 1910. The treatment by the author 
of §§ 1, 2,and 15 of the Act is particularly exhaustive and instructive. There 
has been omitted from the second edition the table of decisions of the Inter- 
state Commerce Commission on the question of reasonableness of rates. In- 
stead, this space has been devoted to the text of the Commerce Court Act, 
Interlocking Act, Ash Pan Act, Report of Accidents Act, so that the work now 
contains the text of all the important legislation respecting Interstate Com- 
merce, as well as the Rules of Practice before the Commerce Court and the 
Commission, with forms of procedure before the latter. The result is an excel- 
lent reference work, of very practical arrangement, and prepared with much 
devotion to the subject. J. M B., JR. 


THe SUPREME COURT AND THE CONSTITUTION. By Charles A. Beard. New 
York: The MacMillan Company. 1912. pp. vii, 127. 

Tue INHERITANCE Tax Law. By Arthur W. Blakemore and Hugh Bancroft. 
Boston: The Boston Book Company. 1912. pp. iv, 1336. 

Law oF Contract. Second Edition. By William T. Brantly. Baltimore: 
M. Curlander. 1912. pp. xv, 560. 

A GENERAL SuRVEY OF EVENTS, SOURCES, PERSONS, AND MOVEMENTS IN Con- 
TINENTAL LEGAL History. By various European Authors. With an 
editorial preface by John H. Wigmore, and introductions by Oliver W. 
oe and Edward Jenks. Boston: Little, Brownand Company. 1912. 
PP. 41, 
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POWER OF FEDERAL JUDICIARY OVER LEGISLATION. By J. Hampden Dough- 
erty. New York: G. P. Putnam’s Sons. 1912. pp. viii, 125.. 

Tue Laws or ENGLAND. Volumes XX, XXI. By the Right Honorable the 
Earl of Halsbury and other lawyers. London: Butterworth and Company. 
Rochester, N. ¥.: The Lawyers’ Codperative Publishing Company. 1912. 
pp. cci, 763, 63; ccxxviii, 867, 68. 

PRINCIPLES OF THE CRIMINAL Law. Twelfth Edition. By Wyman F. Harris. 
Edited by Charles L. Attenborough. London: Stevens and Haynes. 
1912. pp. xl, 613. 

War AND THE PrIvaTE CrvizeNn. By A. Pearce Higgins. London: P. S. King 
and Son. 1912. pp. xi, 192. 

Waicu CHARTER? By Francis Bacon James. Washington: Trade and Trans- 
portation Bureau. 1912. pp. 31. 

A Suort History or EncuisnH Law. From the earliest times to the end of the 
year 1911. By Edward Jenks. Boston: Little, Brown and Company. 
IQI2. DP. XXXVili, 390. 

Das ProsBiEM DES NATURLICHEN Recuts. By Erich J ung. Leipzig: Duncker 
and Humblot. 1912. pp. 335. 

A Comparative Stupy oF THE Law or Corporations. By Arthur K. Kuhn. 
Columbia University Studies. New York: Longmans, Green and Company. 
1912. pp. 173. 

La SECONDE CONFERENCE DE LA Parx. By Ernest Lemonon. Preface by 
M. Léon Bourgeois. Paris: Librairie Générale de Droit et de Juris- 
prudence. 1912. pp. iv, 770. 

Das GeMEINE Recut ENGLAND’s UND Norp Amerika’s. By O. W. 
Holmes, Jr. Translated by Rudolph Leonhard. Leipzig: Duncker 

and Humblot. 1912. pp. xix, 423. 

Tue Courts, THE CONSTITUTION AND Parties. By Andrew C. McLaughlin. 
Chicago: University of Chicago Press. 1912. pp. vii, 299. 

LAwYERS’ ‘MERRIMENTS. By David Murray. Glasgow, Scotland: James 
MacLehose and Sons. 1912. pp. vii, 302. 

Majority RULE AND THE Jupiciary. By William L. Ransom. With an in- 
troduction by Theodore Roosevelt. New York: Charles Scribner’s Sons. 
1912. Pp. XX, 177. 

Tue Lawor Torts. Third Edition. By John W. Salmond. London: Stevens 

and Haynes. 1912. pp. xxx, 548. 

A Summary oF THE Law or Torts. By John W. Salmond. London: Stevens 
and Haynes. 1912. pp. xxii, 320. 

SELDEN Socrety. Year Book of Edward II. Volume VII. The Eyre of Kent, 
6 & 7 Edward II. Edited for the Selden Society by the late Frederick 
William Maitland, the late Leveson William Vernon Harcourt, and Wil- 
liam Craddock Bolland. London: Bernard Quaritch, 11 Grafton Street, 
West. 1912. pp. li, 264. 

PROBLEMS OF THE RoMAN CrimInAL Law. By James Leigh Strachan-Davidson. 
Oxford University Press. London: Henry Frowde. In two volumes. 
1912. pp. xxi, 245, 287. 

HANDBOOK OF THE LAws OF BANKS AND BANKING. By Francis B. Tiffany. 
St. Paul: West Publishing Company. 1912. pp. xi, 669. 

Tue Law or NecoriaBLe Securities. Third Edition. By William Willis. 
Edited by Joseph Hurst. London: Stevens and Haynes. 1912. pp. 
XV, 211. 
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